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European and domestic national water law have witnessed a number of developments, which can be described as the development from a national territorial approach towards a transnational integrated approach.
Initially, Dutch water law for example, sought to offer protection against flooding. More recently, the focus has been on integrated water management according to a water systems approach. Attention is thereby devoted to both the quality and the quantity of groundwater and surface waters. The relationship with other policy areas, such as the environment and spatial planning, is also recognized. Dutch water law in so offers important insights into the impact of European regulation.
This evolution from sectoral to integrated water management also took place at the European level. Many sectoral water directives were brought into effect, whereby hardly any attention was devoted to the connection between the mutual water directives and their relationship with legislation in other policy areas. At the end of 2000, the ‘integrated’ Directive 2000/60/EC Establishing a Framework for Community Action in the Field of Water Policy (Water Framework Directive)​[1]​ was established, which will replace some of the sectoral water directives.
Within this European development of integrated water management, a river basin management approach was specifically opted for, due to the influence of, among other things, the Helsinki Treaty. The Water Framework Directive is extremely ambitious. Under the influence of the Water Framework Directive national water management will develop in the direction of transnational water management. 
This contribution first briefly discusses the general obligations of the Member States following from European law (section II). An overview will subsequently be given of water directives currently in force (section III). In this description, attention will be paid to intransparencies in the directives themselves and to a number of problems surrounding implementation, which are occurring in the Netherlands. As an example of a term from the directives about which there has been long-standing uncertainty the concept of ‘discharge’ from Directive 76/464/EEC on Pollution Caused by Certain dangerous Substances Discharged into the Aquatic Environment (Dangerous Substances Directive)​[2]​ will be discussed in some detail (section IV). Finally, it will be examined to what extent European water and environmental legislation is developing in a more integrated fashion and an analysis will be given of the current problems present within European water law (section V).

II.	 General European obligations

In this section a short overview will be given of the general obligations that follow from European law. Member States are obliged to transpose European environmental and water directives into national legislation. The correct transposal of a directive requires the adoption of mandatory provisions of national law, which also ensures the legal application of the directive.(noot: Case 247/85, Commission v. Belgium [1987] ECR 3029; Case 236/85, Commission v. the Netherlands [1987] ECR 3989; Case C-144/99, Commission v. The Netherlands, not yet published). It must likewise be guaranteed that individuals can enforce the rights granted to them by a directive before national courts. (noot: Case C-59/89, TA Luft [1991] ECR I-2607, Case C-361/88 [1991] ECR I-2567) Directives must be transposed before the time limit, which it invariably contains, expires. After the directive has entered into force, Member States may no longer take decisions or enact new legislation, which could endanger the realization of its objectives.​[3]​ Thus, directives must be transposed accurately, clearly and fully, and their transposal must be such that it is in force in the entire territory. When a directive has been correctly transposed in this manner, national courts and administrative authorities, when applying and implementing it, must interpret provisions of national law in conformity with the directive, so as to ensure that national legislation is in accordance with it. An example of this method of interpretation provisions of national law in conformity with a directive is the interpretation which the Dutch Afdeling bestuursrechtspraak Raad van State (Legal Division of the Council of State, hereinafter: Legal Division) has given to the term ‘discharge’ in the Dangerous Substances Directive.​[4]​ The interpretation of provisions of national law in conformity with a directive is also used when a directive has not been correctly transposed, so as to create a result that does accord with the requirements of the directive. In the Netherlands, this occurs, for example, with the compulsory temporary authorization for the discharge of black list substances pursuant to the Dangerous Substances Directive.​[5]​
As a starting point, the Legal Division considers that, when a directive has been incorrectly transposed, national courts must first examine whether the provision of national law can be interpreted in conformity with the directive. 
When the differences between European and national law are not that profound and no unlawful situation arises as a result the application of national provisions in conformity with a directive, this approach must be preferred over granting horizontal effect to provisions in directives. Only when interpretation in conformity with the directive is not possible should it be examined whether the provision concerned has direct effect.​[6]​ This Dutch case concerned the adoption and approval of the zoning plan for the Outlying Area Texel, where the question arose whether the provisions of Directive 79/409/EEC on the Conservation of Wild Birds (Birds Directive)​[7]​ and Directive 92/43/EEC on the Conservation of Natural Habitats and of Wild Fauna and Flora (Habitat Directive)​[8]​ could be directly invoked. Direct effect of provisions from a directive means that the court or administrative organ involved refrains from applying the national norm, and instead tests directly against the provisions of the directive. For this to be possible, the provision of the directive must be unconditional and sufficiently precise. An example may be found in the decision of the District Court of The Hague​[9]​ concerning Directive 91/676/EEC concerning the Protection of Waters against Pollution caused by Nitrates from Agricultural Sources (Nitrates Directive)​[10]​. Direct effect is also possible for provisions of directives that contain directly effective limits to discretionary power, as was the case in the Kraaijeveld and Bozen cases​[11]​, both concerning the application of Directive 85/337/EEC on the Assessment of the Effects of certain Public and Private Projects on the Environment (EIA Directive)​[12]​ and the case on the zoning plan for the Outlying Area Texel, which concerned the interpretation of the Birds and Habitat Directives.​[13]​ This warrants the conclusion that lower authorities, too, must be attentive when making decisions that are based on European environmental directives.​[14]​ When these directives have been implemented correctly, they must apply the national provisions in conformity with the directive, for example, in respect of the term ‘discharge’ from the Dangerous Substances Directive. When a directive is transposed incorrectly, the lower authorities must also apply national provisions in conformity with the directive wherever possible, as took place with the compulsory temporary authorization for black list substances from the Dangerous Substances Directive. When no interpretation in conformity with the directive is possible, the national provisions involved should not be applied and instead the provisions of the directive should be applied directly. An example of this latter scenario is the maximum amount of nitrates that may be brought onto the land every year on the basis of the Nitrates Directive.

III.	Overview of current European water law

In this section an overview will be given of current European water law. Attention will be paid to the Dangerous Substances Directive, directives containing water quality objectives, the Urban Waste Water Directive, the Nitrates Directive and the recent Water Framework directive.
The existing European water directives are rather different in nature from Water Framework Directive. Directives are distinguished​[15]​ containing:
- an emission approach for hazardous substances; regulations for the discharge of substances in surface waters;
- an emission approach for specific sources of pollution; regulations containing discharge requirements per industry;
- a water quality approach; regulations in which quality requirements have been formulated with a view to certain uses of surface waters and the ecological quality of water systems.
This division into categories does not, however, cover each and every directive relevant for water management.​[16]​ Thus, Directive 91/271/EEC concerning Urban Waste Water Treatment (Urban Waste Water Directive)​[17]​ and the Nitrates Directive are of direct significance to water protection. Directive 96/61/EC concerning Integrated Pollution Prevention and Control (IPPC Directive)​[18]​ establishes an integrated approach of environmental pollution, which also encompasses water pollution. The Birds and Habitat Directives, Directive 91/414/EEC concerning the  Placing of Plant Protection Products on the Market (Pesticides Directive)​[19]​, Directive 98/8/EC concerning the placing of biocidal products on the market (Biocide Products Directive)​[20]​ and also Directive 76/769/EEC on Restrictions on the Marketing and Use of Certain Dangerous Substances and Preparations (Marketing of Dangerous Substances Directive)​[21]​ are all indirectly relevant to the protection of water quality.

A. The Dangerous Substances Directive and associated subsidiary directives 

The Dangerous Substances Directive was passed in 1976. The Directive adopts an emission approach for dangerous substances. Authorization is required for the discharge of polluting substances. The Directive does not expressly allow that this authorization is replaced by general rules. In the Netherlands, this could give rise to problems, as pursuant to the Pollution of Surface Waters Act – which among others things serves to implement the Directive – the Netherlands has enacted several Orders in Council that replace the authorization requirement.​[22]​ 

i. Black list and grey list substances
The Directive regulates two types of dangerous substances that may pollute surface waters, which have been placed on two lists (Article 2).
List I contains the so-called black list substances (the most dangerous substances), the pollution from which must be (gradually) eliminated. The Legal Division​[23]​ held that it does not follow from the Dangerous Substances Directive that black list substances are not allowed to be discharged at all. The criteria for designation as a black list substance and the associated emission limits are toxicity, persistence and bio-accumulation. List II contains grey list substances. Pollution from grey list substances must be severely restricted. The criterion for designation as a grey list substance is that it has a damaging effect on water. This damaging effect may be limited to a certain area, and depends on the characteristics of the recipient waters as well as where they are situated.​[24]​
As long as no emission limits for black list substances are established (by the EC) in so-called subsidiary directives, they must be treated as grey list substances. Limits have been set for only 18 of the 132 black list substances. For 15 further substances the Commission has proposed an amendment to the Dangerous Substances Directive.​[25]​
Upon the entry into force of the Water Framework Directive on 22 December 2000, Article 6 of the Dangerous Substances Directive has been repealed. Article 6 regulated the adoption of emission limits and environmental quality objectives for black list substances by the Council.
Currently, there are 99 dangerous substances for which no emission limits have yet been established, and to which the regime for grey list substances therefore applies. In the European Court of Justice’s (ECJ) judgment of 21 January 1999​[26]​, the legal status of these substances and the legal implications of the two levels of protection contained in the Directive were clarified. According to the ECJ, the Directive prescribes two levels of protection. The first level concerns the reduction of pollution caused by the substances on list II through the elaboration of programmes pursuant to Article 7 of the Directive. The second level aims to halt water pollution caused by list I substances, using the measures laid down in Article 6 of the Directive. Substances on list I require implementing measures, i.e. the adoption of specific directives by the Council with a view to establishing their emission limits and the elimination of pollution caused by these substances.
On the other hand, according to the ECJ, it emerges unequivocally from the system introduced by the Directive and from the wording of the first item on list II of the Annex that, as long as the Council fails to establish emission limits no further implementing measures are needed for the Member States to have to treat the individual substances involved as list II substances. After all, Member States must establish the programmes referred to in Article 7 of the Directive to reduce the pollution caused, at least the pollution caused by substances which could be found in the discharges on the territory of any Member State.​[27]​
In summary, this implies that the Directive contains two strand of protection. The obligations on the basis of Article 7, the regime for grey list substances, can be considered directly effective provisions, as they do not need any implementing measures. 
The regime for black list substances pursuant to Article 6 is not directly effective as long as the EC has adopted no implementing measures. These measures consist of the establishment of emission limits for the substances concerned. When emission limits are established at the European level, they will have direct effect.
For grey list substances, too, the Directive requires authorization to be granted in advance, whereby standards are set on the basis of a water quality approach. These standards shall take into account the latest economically feasible technical developments.

ii. The regime for black list substances

The Directive requires authorization for the discharge of black list and grey list substances. There are, however, differences between both types of authorizations. The following applies to black list substances:
-	For every discharge that could contain a black list substance advance authorization is required;
-	Authorization is granted only temporarily;
-	For discharges of these substances into surface waters or, when this is necessary for the application of the Directive, into sewers, emission standards are established in the authorization;
-	These emission standards are established on the basis of the best technical means available.








Authorizations may be granted for limited duration only (Article 3(4)). With the entry into force of the IPPC Directive, the authorization for a limited period is no longer obligatory for discharges from IPPC installations. 
Directives based on the Dangerous Substances Directive in which limit values and quality objectives are given for substances falling under its List I, impose the obligation to ‘review authorizations at least every four years’.​[30]​ What does this mean? Is the obligation to grant an authorization for a limited period fulfilled if the authorization is reviewed at least every four years and, if necessary, amended? Or does this Article impose an additional obligation, namely that if authorization is granted for a longer period (for example 10 years), it will also be necessary to review the authorization at least every four years? The Dutch Legal Division of the Council of State requires compulsory authorization for a limited period, based on the wording of the Dangerous Substances Directive, and does not find it sufficient when an authorization is granted for an unlimited period with the obligation to review the authorization every four years.

- Legal regime for black list substances also applicable to discharges into sewers

Authorization for discharges of substances appearing on List I is obligatory for discharges into surface waters, as well as for discharges into sewers. In both cases the legal regime for List I substances must be followed. For discharges from IPPC installations, the stricter legal regime for List I substances was repealed from the time the IPPC Directive entered into force.

iii. The legal regime for grey list substances

The discharges of substances appearing on List II must be reduced, taking into account the latest economically feasible technical developments. The Directive is based on an effectivity approach, which means that the quality of the receiving water determines the necessary emission standards. All discharges, which are liable to contain any of the substances on List II, require prior authorization by the competent authority. Member States must establish programmes that include quality objectives for water (Article 7).​[31]​ The emission standards in the authorization must be based on the quality objectives laid down in the programmes.
It is not clear whether the quality objectives must be regarded as obligations to guarantee a certain result. Member States must indicate which requirements for substances or groups of substances and products apply to which waters in order to realize the quality objectives. The programmes must also be equipped with deadlines for their implementation. This means that differentiation may occur per water system. Member States are entitled to invoke exception clauses in order to deviate from the deadlines for implementation. When quality objectives cannot be achieved because of one of the grounds mentioned in the Directive, this will not automatically bring Member States into conflict with the Directive. If there is a possible justification for not achieving (in time) the quality obligations for other reasons than those mentioned in the Directive, it must be presumed that the obligation imposed is merely one to perform to the best of one’s abilities, but in my opinion it can be assumed that these obligations ask for a certain result..
In this context, Article 22(3) of the Water Framework Directive is also relevant. It provides as a transitional provision that for the purposes of Article 7 of the Dangerous Substances Directive, for the identification of pollution problems and the substances causing them, the establishment of quality standards, and the adoption of measures, Member States may apply the principles laid down in the Water Framework Directive.

Currently, Italy,​[32]​ Spain,​[33]​ Greece,​[34]​ Portugal,​[35]​ Belgium,​[36]​ France​[37]​ and the Netherlands​[38]​ stand condemned by the ECJ, for failing to establish the necessary programmes. The case law can be summarized as follows.​[39]​  The programmes to be established under Article 7 of the Directive must be specific. Thus, the objective of reducing pollution pursued by general purification programmes does not necessarily correspond to the more specific objective of the Directive.​[40]​ Specific to the programmes in question is the fact that they must embody a comprehensive and coherent approach. They must cover the entire national territory of each Member State, and provide practical and co-ordinated arrangements for the reduction of pollution caused by any of the substances on List II which is relevant in the particular context of the Member State concerned, in accordance with the quality objectives fixed by those programmes for the waters affected. They differ, therefore, both from general purification programmes and from bundles of ad hoc measures designed to reduce water pollution. It should be added that the quality objectives fixed by those programmes on the basis of analyses of the waters affected, serve as the point of reference for calculating the emission standards specified in the prior authorizations. Moreover, those programmes must be communicated to the Commission in a form that facilitates comparative appraisal and their harmonized implementation in all the Member States.
A programme pursuant to Article 7 cannot be replaced by other measures, not even if these other measures contain more stringent limit values, or when the quality of the surface water improves because of these more stringent measures.

An important question in Dutch water law is whether Dutch water management plans based on the Water Management Act, especially the national and provincial water management plans, agree with Article 7 of the Dangerous Substances Directive. If not, the question is whether Article 7 has direct effect, and if it is possible for citizens to rely on Article 7 in case an authorization is granted in which the limit values are not based on the quality objectives laid down in the programmes. There are not yet any court decisions on this matter but I suppose that if member States fail to have any programmes or quality objectives citizens can rely directly up on article 7.

The application of the measures taken pursuant to this Directive may on no account lead, either directly or indirectly, to increased pollution of surface waters (Article 9).
For each authorization, the competent authority of the Member State concerned may, if necessary, impose more stringent emission standards than those resulting from the application of the limit values laid down by the Council pursuant to Article 6, taking into account in particular the toxicity, persistence, and bioaccumulation of the substance concerned and the environment into which it is discharged. Besides the possibility of more stringent emission standards, it is also possible to make a discharge subject to additional licensing requirements not provided for in the Directive, for example the obligation to investigate or choose alternative solutions that have less impact on the environment. This is also possible when this makes the granting of an authorization practically impossible.​[41]​  

iv. The meaning of discharge

The Dangerous Substances Directive contains the obligation to issue a prior authorization for discharges of grey and black list substances. In order to understand the scope of this obligation, the meaning of the concept of ‘discharge’, which has remained ambiguous for many years, is of great importance. Two judgments from 1999 of the ECJ, referred to it by the Dutch Legal Division of the Council of State for preliminary rulings, have resolved this.​[42]​

The ECJ held that 

the term ‘discharge’ defined in Article 1(2) of Directive 75/464 is to be understood as referring to any act attributable to a person by which one of the dangerous substances listed in List I or List II of the Annex to the Directive is directly or indirectly introduced into the waters to which the Directive applies. As regards the facts of the main proceedings, it is common ground that the emission of steam is caused by an act attributable to a person, namely the process by which Van Aarle's employees impregnate the wood with a preservative by means of a steam fixation method; that the steam emitted contains arsenic, copper and chromium, which are substances mentioned in List II of the Annex to Directive 76/464; and that the steam is precipitated on waters which fall within the scope of the Directive when the ditch behind Van Aarle’s premises is not dry. 
A discharge within the meaning of Directive 76/464 is thus where pollution of surface waters occurs and where such pollution is caused, either directly or indirectly, by an act attributable to a person. 
The distance between the surface water and the place of emission of the contaminated steam is relevant only for the purpose of determining whether the pollution of the waters cannot be regarded as foreseeable according to general experience, so that the pollution is not attributable to the person causing the steam.

This broad interpretation of the notion ‘discharge’ means that the circumstance that the contaminated steam, after being precipitated on to land and roofs, reaches the surface water via a storm water drain, belonging either to the establishment concerned or to a third party, does not preclude the pollution of those surface waters from being the consequence of an act attributable to a person. It is not material in this respect, whether the drain in question belongs to the establishment concerned or to a third party. 
It is necessary that the act must be attributable to a person, because the Dangerous Substances Directive requires that the authorization is accompanied by limit values. This is only possible if the application and the eventual authorization can be attributed to a person.

v. The meaning of significant sources including multiple and diffuse sources

The meaning of the concept ‘significant sources, including multiple and diffuse sources’ of Directive 86/280/EEC on Limit Values and Quality Objectives for Discharges of Certain Dangerous Substances included in List I of the Annex to Directive 76/464/EEC  (Limit Values and Quality Objectives Directive)​[43]​ is also relevant for the scope of the obligatory authorization of the Dangerous Substances Directive. The Limit Values and Quality Objectives Directive, pursuant to Article 6 of the Dangerous Substances Directive, lays down limit values for emission standards for the substances referred to in Article 2(a), where these substances appear in discharges from industrial plants, as defined in Article 2(e) of the Directive. It also provides quality objectives for the substances referred to in Article 2(a) of the Directive in the aquatic environment, and time limits for compliance with the conditions specified in the authorizations granted by the competent authorities of Member States in respect of existing discharges.
The Directive requires Member States to draw up programmes to avoid or eliminate pollution arising from significant sources, including multiple and diffuse sources (the sources referred to in Article 5), and in Annex I lays down a set of general provisions applicable to black list substances and relating, in particular, to limit values for emission standards, quality objectives and reference methods of measurement, and in Annex II lays down a set of specific provisions which amplify and supplement those headings in respect of individual substances. The Limit Values and Quality Objectives Directive specifies measures for pollution for which the necessary powers had not been provided in the Dangerous Substances Directive.

Article 5(1) provides, as regards substances to which specific reference is made in Annex II, that Member States shall draw up specific programmes to avoid or eliminate pollution from significant sources of these substances (including multiple and diffuse sources) other than sources of discharges subject to Community limit values or national emission standards. The programmes shall include the most appropriate measures and techniques for the replacement, retention and/or recycling of the substances. It is, in my opinion, not relevant if the pollution is caused by significant sources, multiple sources or diffuse sources. The case law from the ECJ concerns diffuse sources, so hereinafter I will use the term diffuse sources, although I assume that the case law is also relevant for multiple or significant sources.

The ECJ draws a clear distinction between the legal regime for discharges with an obligatory authorization based on the Dangerous Substances Directives and the regime for other significant sources of pollution based on Directive 86/280/EEC, which need an approach based on programmes and measures:​[44]​ 

[with regard to] the concept of ‘pollution’ from significant sources, including multiple and diffuse sources, in Article 5(1) of Directive 86/280, it is apparent from the very wording of that provision that the obligation of the Member States to avoid or eliminate, by means of specific programmes, pollution from such sources does not refer to sources of discharges subject to Community limit value rules or national emission standards.

Consequently, the term ‘discharge’ in Article 1(2)(d) of the Dangerous Substances Direective covers the placing by a person in surface water of wooden posts treated with creosote and the phrase ‘significant sources ... (including multiple and diffuse sources)’ in Article 5(1) of the Limit Values and Quality Objectives Directive does not cover the leaching of creosote from wooden posts placed in surface water, where the pollution caused by that substance is attributable to a person.
It seems clear that only in cases where the pollution is not caused by an act attributable to a person, the pollution is caused by other significant sources including multiple and diffuse sources. Neither the application for nor the possible granting of authorization makes sense, unless the discharge can be attributed to a person.
For the question whether there is a diffuse source of pollution the ECJ stipulates that it is crucial that the pollution can be attributed to a person. For the question whether pollution is caused by a discharge, it is crucial that an act be attributable to a person, by which act one of the dangerous substances listed in List I or List II of the Annex to the Directive is directly or indirectly introduced into the waters to which the Directive applies. There is thus a grey area of uncertainty left in cases where a person’s act causes pollution, but it is not entirely clear which person is responsible for which part of the pollution found in surface water. How this problem of the demarcation of scope of the concept of ‘discharge’ can, in my opinion, be resolved, will be explained in section 4.

B. Directives containing water quality objectives

Since 1975, several Directives have entered into force containing water quality objectives for surface waters that are used for a certain purpose. Directives have been adopted containing water quality objectives for
-	bathing water (Directive 76/160/EEC concerning the Quality of Bathing Water (Bathing Water Directive)​[45]​)
-	fresh water fish waters (Directive 78/659 on the Quality of Fresh Waters needing Protection in order to Support Fish Life (Fresh Water Fish Directive)​[46]​), with quality objectives for  salmonid and cyprinid waters
-	shellfish water (Directive 79/923 on the Quality Required of Shellfish Waters (Shellfish Water Directive)​[47]​)
-	drinking water (Directive 75/440 concerning the Quality Required of Surface Water intended for the Abstraction of Drinking Water (Surface Water Directive)​[48]​)

These directives setting out quality objectives all contain a stand-still provision, and a provision that gives Member States the possibility to determine more stringent quality objectives or other measures. The directives do not determine in which case waters serve particular use, with the effect that only a few surface waters have been designated by Members States. This has resulted in several decisions from the ECJ.
Below follows a brief outline of the several directives which include quality objectives.

i. The Bathing Water Directive

The purpose of the Bathing Water Directive is to protect the environment and public health, by reducing the pollution of bathing water, and the protection of such water against further deterioration. The Directive concerns the quality of bathing water, with the exception of water intended for therapeutic purposes and water used in swimming pools. 
‘Bathing water’ means all running or still fresh waters or parts thereof and sea water, in which the competent authorities of each Member State explicitly authorize bathing, or in which bathing is not prohibited, and is traditionally practised by a large number of bathers.
Member States must, for all bathing areas or for each individual bathing area, set the values applicable to bathing water for the parameters given in the Annex to the Directive. Member States must take all necessary measures to ensure that, within ten years following notification, the quality of bathing water conforms to the limit values set in the Directive.
It is not necessary that the quality of the bathing water exactly meets the requirements of the limit values laid down in the Directive. Article 5 creates the possibility that bathing water shall be deemed to conform to some relevant parameters. Deviations from the values shall not be taken into consideration in the calculation of the percentage when they are the result of floods, other natural disasters or abnormal weather conditions. 
The Directive may also be waived in case of exceptional weather or geographical conditions and when bathing water undergoes natural enrichment in certain substances causing a deviation from the values. In no case may this exception disregard the requirements essential for public health protection. 
Where a Member State waives the provisions of the Directive, it must forthwith notify the Commission thereof, stating its reasons and the periods anticipated. 

The ECJ has decided that the United Kingdom (UK),​[49]​ Spain,​[50]​ Belgium,​[51]​ Germany, ​[52]​ France,​[53]​ and the Netherlands​[54]​ have failed to fulfil their obligations under the Directive. The resulting case law can be summarized as follows. 
The definition of bathing water must be interpreted in the light of the Directive’s underlying purpose as set out in the first two recitals of its preamble. These state that, in order to protect the environment and public health, it is necessary to reduce the pollution of bathing water and to protect such water against further deterioration and that surveillance of bathing water is necessary so as to attain, within the framework of the operation of the common market, the Community’s objectives as regards the improvement of living conditions, the harmonious development of economic activities throughout the Community and continuous and balanced expansion.​[55]​ Those objectives would not be attained if the waters of bathing areas, which have for years been subject to the controls provided for by the Bathing Water Directive and in respect of which results have been sent to the Commission for publication in its annual reports on the quality of bathing water in the Member States, could be excluded from the scope of the Directive solely because the number of bathers is below a certain threshold. It is incumbent upon a Member State which contends that bathing is no longer habitually practised in certain areas, and therefore no longer wishes to treat them as bathing areas within the meaning of the Bathing Water Directive, to prove both that bathing is not habitually practised in each of the areas concerned, and that that situation is not the result of non-compliance in those areas with the limit values fixed in accordance with Article 3.
The existence of unfavourable climatologic conditions, likewise, does not enable a Member State to treat certain areas not as bathing areas within the meaning of the Bathing Water Directive.
Article 4(1) of the Bathing Water Directive requires the Member States to take all necessary measures to ensure that bathing waters conform to the limit values set in accordance with Article 3 of that Directive within a period of ten years after notification thereof, which is longer than that laid down for transposition of the Directive, in order to enable the Member States to satisfy such a requirement.​[56]​
The Bathing Water  Directive therefore requires Member States to ensure that certain results are achieved and, apart from the derogations provided for, does not allow them to rely on particular circumstances to justify a failure to fulfil that obligation.​[57]​

Necessary measures that have been taken to bring about the requisite improvements in the quality of bathing water cannot justify failure to achieve the results prescribed by the Bathing Water  Directive.​[58]​
In certain circumstances, and under the conditions laid down in the third and fourth indents of Article 5(1) of the Bathing Water  Directive, bathing water is deemed to conform with the requirements of the Directive, even if 5, 10 or 20% of the samples taken at the same point do not actually conform. Assuming that absolute impossibility to fulfil the obligations arising from the Directive could justify a failure to comply, such absolute impossibility must be proven.​[59]​
In the event of a deviation from the limit values set in accordance with Article 3 of the Directive, the Member State concerned is under an obligation to take the measures necessary to ensure that bathing water quality conforms with those limit values. This means that the Directive imposes an obligation of result on the part of the Member States.
The need to protect public health does not entail any obligation on the part of the Member States to prohibit bathing in a given area unless, because of local conditions, the extent of the deviation from the limit values observed in that area or the nature of the limit values not complied with is such that a danger to public health is involved (Article 8).

ii. The Fresh Water Fish Directive​[60]​

The Fresh Water Fish Directive aims to protect or improve the condition of such water so that it may better support fish life. Member States designate the waters that need such protection or improvement. The directive concerns salmonid waters, which means waters that support or become capable of supporting fish belonging to species such as salmon (Salmo salar), trout (Salmo trutta), grayling (Thymallus thymallus) and whitefish (Coregonus), and cyprinid waters which means waters which support or become capable of supporting fish belonging to the cyprinids (Cyprinidae), or other species such as pike (Esox lucius), perch (Perca fluviatilis) and eel (Anguilla anguilla). 
Member States must designate salmonid waters and cyprinid waters and may subsequently make additional designations. It is also possible to revise the designation of certain waters owing to factors unforeseen at the time of designation.​[61]​ 
The Fresh Water Fish Directive sets values for the parameters listed in Annex I, in so far as values are listed in column G or in column I. Member States shall comply with the comments contained in each of these two columns. They shall not set values less stringent than those listed in column I of Annex I, and shall endeavour to respect the values in column G, taking into account the principle set out in Article 8 of the Directive, which means that implementation of the measures taken pursuant to the Directive may on no account lead, either directly or indirectly, to increased pollution of fresh water. 
Member States may at any time set more stringent values for designated waters than those laid down in the Directive. They may also lay down provisions relating to other parameters than those it provides for. 
Member States must establish programmes in order to reduce pollution and to ensure that designated waters conform to both the values set by the Member States and the comments contained in columns G and I of Annex I. 
Instances in which the values set by Member States or the comments contained in columns G and I of Annex I are not respected shall not be taken into consideration in the calculation of the percentages provided for in paragraph 1 when they are the result of floods or other natural disasters.
Where the competent authority records that the quality of designated waters is appreciably higher than that which would result from the application of the values set and the comments contained in columns G and I of Annex I, the frequency of the sampling may be reduced. Where there is no pollution or no risk of deterioration in the quality of the waters, the competent authority concerned may decide that no sampling is necessary. If sampling shows that a value or a comment contained in either of columns G or I of Annex I is not respected, the Member State shall establish whether this is the result of chance, a natural phenomenon or pollution and shall adopt appropriate measures.
The Member States may derogate from the Directive in certain cases, because of exceptional weather or special geographical conditions and when designated waters undergo natural enrichment in certain substances, so that the values are not respected. Natural enrichment means the process whereby, without human intervention, a given body of water receives from the soil certain substances contained therein. 

iii. The shellfish water directive ​[62]​ 
The Shellfish Water Directive concerns the quality of shellfish waters and applies to those coastal and brackish waters designated by the Member States as needing protection or improvement in order to support shellfish life and growth and thus to contribute to the high quality of shellfish products directly edible by man. That means that the Directive pertains not only to the quality of water but also to the protection of human health.
The Shellfish Waters Directive, like the fishing waters directive, operates on the basis of two kinds of values. Values may not be less stringent than the ones given in column I of the Annex, and Member States shall endeavour to observe the values in column G of the Annex. 
For discharges of effluents falling within the parameters ‘organohalogenated substances’ and ‘metals’, the emission standards laid down by the Members States pursuant to the Dangerous Substances Directive should be applied at the same time as the quality objectives and the other obligations arising from the shellfish waters directive.
Member States should designate waters and, as in the Fresh Water Fish Directive, it is possible to add waters or to revise the designation of certain waters owing to factors unforeseen at the time of designation. 
Member States must establish programmes in order to reduce pollution, and to ensure that designated waters conform to both the values set by the Member States according to Article 3 (quality objectives based on the shellfish waters directive and for certain substances based on the Dangerous Substances Directive) and the comments contained in columns G and I of the Annex to the Shellfish Water Directive. 
Implementation of the measures taken pursuant to the Shellfish Water Directive may on no account lead, either directly or indirectly, to increased pollution of coastal and brackish waters, but they may at any time set more stringent values for designated waters than those laid down in the Directive.
There are several cases in which it is permitted to fail to meet the requirements of the Directive. This is permitted in case of a disaster and in the event of exceptional weather or geographical conditions. If sampling shows that a value is not respected, the competent authority must establish whether this is a result of change, a natural phenomenon or pollution and shall adopt appropriate measures.

iv. The Surface Water Directive

The Surface Water Directive concerns the quality required of surface water intended for the abstraction of drinking water in the Member States.​[63]​
It deals with the quality requirements which surface fresh water, which is used or intended for use in the abstraction of drinking water, must meet after application or appropriate treatment. Ground water, brackish water and water intended to replenish water-bearing beds are not subject to this Directive. All surface water intended for human consumption and supplied by distribution networks for public use is considered to be drinking water. 
Surface water must be divided according to limit values into three categories, A1, A2 and A3, which correspond to the appropriate standard methods of treatment given in Annex I. These groups correspond to three different qualities of surface water. 
Member States must set, for all sampling points, the values applicable to surface water for all the parameters given in Annex II. 
The values may not be less stringent than those given in the "I" columns of Annex II. 
Where values appear in the "G" columns of Annex II, whether or not there is a corresponding value in the "I" columns of that Annex, Member States shall endeavour to respect them as guidelines. 
Member States shall take all necessary measures to ensure that surface water conforms to the values laid down. Each Member State must apply this Directive without distinction to national waters and waters crossing its frontiers. In line with the objectives of the Directive, Member States shall take the necessary measures to ensure continuing improvement of the environment. To this end, they shall draw up a systematic plan of action including a timetable for the improvement of surface water. In this context, considerable improvements are to be achieved under the national programmes.
Sur face water having physical, chemical and microbiological characteristics falling short of the mandatory limiting values corresponding to treatment type A3 may not be used for the abstraction of drinking water. However, such lower quality water may, in exceptional circumstances, be utilized provided suitable processes - including blending - are used to bring the quality characteristics of the water up to the level of the quality standards for drinking water. The Commission must be notified of the grounds for such exceptions, on the basis of a water resources management plan within the area concerned, as soon as possible, in the case of existing installations, and in advance, in the case of new installations.  

As is the case with the Fresh Water Fish Directive and the Shellfish Water Directive, it is not necessary that all the value requirements of this Directive be met. Articles 5 and 8 list the criteria for exceptions.
Higher values shall not be taken into consideration in the calculation of these percentages when they are the result of floods or natural disasters or abnormal weather conditions. 
Sampling means the place at which surface water is abstracted before being sent for purification treatment. 
The Directive may also be waived in the case of floods or other natural disasters; in the case of exceptional meteorological or geographical conditions; where surface water undergoes natural enrichment in certain substances and in the case of surface water in shallow lakes or virtually stagnant surface water. 
In no case may the exceptions disregard the requirements of public health protection. 




Member States must divide surface waters into three categories with corresponding values. Quality objectives must be laid down in binding legal rules. When the requirements of the Surface Water Directive are not met and cause damage to third parties, these must be able to rely on the legal rules to enforce their rights (noot: Case C-435/97, Bozen, ECR [1999] I-5613).

The Netherlands failed to implement the Surface Water Directive in time in the 1980s. It was subsequently ordered by the ECJ to fulfil its obligations under the Directive. The problem was that the Netherlands had chosen to implement the Directive’s quality objectives in a plan based on the Pollution of Surface Waters Act which, although legal, was not binding, i.e. did not constitute implementation in binding rules of national law.​[64]​ The water quality plan obliged the competent authority to ‘take into account’ the relevant quality standards when establishing water management programmes and granting licenses. It was, however, not obliged to decide in accordance with these quality standards: if necessary, it was possible to derogate from them. Currently, the quality objectives are based on the Environmental Management Act and they are legally binding. The obligatory quality objectives pursuant to Dangerous Substances Directive are still implemented in the Netherlands in the form of non-legally binding plans based on the Water Management Act. 
A decision for failure to fulfil obligations was also rendered against the UK. In order to ensure the full legal implementation of directives, as opposed to mere factual implementation, Member States are under a duty to establish a specific legal framework. A Member State which accepts commitments from water companies for the purpose of ensuring that water complies with the requirements of the Surface Water Directive without the conditions governing the acceptance of such commitments being specified in national legislation fails to fulfil its obligations under the Treaty and under that Directive. (noot: Case C-340/96, Commission v. United Kingdom, ECR [1999] I-2023.)  
 
C. The Urban Waste Water Directive

Directive 91/271/EEC concerning Urban Waste Water Treatment (Urban Waste Water Directive)​[65]​ seeks to prevent the environment from being adversely affected by the disposal of insufficiently treated urban waste water. Urban waste water means domestic waste water or the mixture of domestic waste water with industrial waste water and/or run-off water. Member States must ensure that all agglomerations are provided with collecting systems for urban waste water, at the latest by 31 December 2000 for those with a population equivalent (p.e.) of more than 15.000, and at the latest by 31 December 2005 for those with a p.e. of between 2000 and 15.000. For urban waste water discharging into receiving waters which are considered ‘sensitive areas’, Member States must ensure that collection systems are provided at the latest by 31 December 1998 for agglomerations of more than 10.000 p.e. Member States must identify sensitive areas in accordance with criteria laid down in an Annex II. Urban waste water entering collecting systems must, before discharge into sensitive areas, be subject to more stringent treatment.​[66]​
The Directive concerns discharges in surface waters (regulated in the Netherlands by the Pollution of Surface Waters Act) and collection systems (regulated in the Netherlands by the Environmental Management Act). 
Member States must ensure that the urban waste water treatment plants are designed, constructed, operated and maintained to ensure sufficient performance under all normal local climatic conditions and taking into account seasonal variations of the load. The design, construction and maintenance of collecting systems shall be undertaken in accordance with the best technical knowledge not entailing excessive costs.

D. The Nitrates Directive

On 12 December 1991, Directive 91/676/EEC concerning the Protection of Waters against Pollution Caused by Nitrates from Agricultural Sources (Nitrates Directive)​[67]​ came into force. Within two years of its notification, Member States had to bring into force the laws, regulations and administrative provisions necessary to comply with the Directive. The reason that the Directive was enacted is the fact that the bulk of pollution from diffuse sources is caused by nitrates from agricultural sources.
The objective of the directive is reducing water pollution caused or induced by nitrates from agricultural sources and preventing further such pollution. Therefore measures must be taken including codes of good agricultural practice and measures relating to the storage and the land application of fertilizers and livestock manure.

i. Definitions and scope of the Directive

The Nitrates Directive does not exclusively concern livestock manure but defines ‘fertilizer’ as any substance containing a nitrogen compound or nitrogen compounds utilised on land to enhance growth of vegetation. Apart from livestock manure, this may include the residues from fish farms and sewage sludge. Chemical fertilizer means any fertilizer that is manufactured by an industrial process.
Pollution is defined as ‘the discharge, directly or indirectly, of nitrogen compounds from agricultural sources into the aquatic environment, the results of which are such as to cause hazards to human health, harm to living resources and to aquatic ecosystems, damage to amenities or interference with other legitimate uses of water’.

In view of the Directive’s purpose and subject matter, both diffuse sources and discharges come under the scope of its provisions. The Directive uses the all-encompassing phrase ‘discharge of harmful substances’. According to the case law of the ECJ this must be considered a broad interpretation of discharge. It remains a little confusing that the Directive claims the reduction of water pollution from diffuse sources as one of its objectives.
 
ii. Vulnerable zones 

Member States must, within two years after notification, designate as vulnerable zones all known areas of land in their territories which drain into the waters and which contribute to pollution. They shall notify the Commission of this initial designation within six months. Member States shall be exempt from the obligation to identify specific vulnerable zones, if they establish and apply action programmes in accordance with this Directive throughout their national territory. In this situation action programmes must apply to the entire national territory.​[68]​




The nitrates directive refers to those waters which are or could be affected by pollution if action is not taken pursuant to the measures laid down in the action programmes required by the Directive. The Directive employs the following criteria:
-	whether surface fresh waters, in particular those used or intended for the abstraction of drinking water, contain or could contain more than the concentration of nitrates laid down in accordance with the Surface Water Directive;
-	whether groundwater contains more than 50 mg/l nitrates or could contain more than 50 mg/l nitrates;
-	whether natural fresh water lakes, other fresh water bodies, estuaries, coastal waters and marine waters are found to be eutrophic or may in the near future become euthropic.
In the application of these criteria, the physical and environmental characteristics of the waters and land, the current understanding of the behaviour of nitrogen compounds in the environment (water and soil) and the current understanding of the impact of the action taken pursuant to the Directive (Article 5) must also be taken into account.

The ECJ has ordered the UK to fulfil its obligations under the Directive. The UK only designated surface waters that are used for the abstraction of drinking water and groundwater intended for human consumption.​[69]​




Action programmes for vulnerable zones or for the entire territory consist of mandatory as well as additional measures. Additional measures are necessary when it becomes clear that the mandatory measures are not sufficient to achieve the objectives laid down by the Directive. Failure to establish action programmes because no vulnerable zones have as yet been designated does not justify a failure to meet the remaining requirements imposed by the Directive.​[70]​




Mandatory measures are those measures that Member States have prescribed in the code(s) of good agricultural practice and those measures that are mentioned in Annex II of the Directive.​[72]​ These measures must ensure that, for each farm or livestock unit, the amount of livestock manure applied to the land each year, including by the animals themselves, shall not exceed a specified amount per hectare. This specified amount per hectare is the amount of manure containing 170 kg N.
Annex III lists the mandatory measures. The code(s) of good agricultural practice contain among others provisions as conditions for land application of fertilizer near water courses; procedures for the land application, that will maintain nutrient losses to water at an acceptable level; the maintenance of a minimum quantity of vegetation cover during (rainy) periods that will take up the nitrogen from the soil that could otherwise cause nitrate pollution of water; and the prevention of water pollution from run-off and the downward water movement beyond the reach of crop roots in irrigation systems.

The measures in Annex III include among others rules relating to limitation of the land application of fertilizers, consistent with good agricultural practice and taking into account the characteristics of the vulnerable zone concerned, and to be based on a balance between the foreseeable nitrogen requirements of the crops, and  the nitrogen supply to the crops from the soil and from fertilisation.​[73]​ 




Member States must, in the framework of the action programmes, take such additional measures or reinforced actions as they consider necessary if, at the outset or in the light of experience gained in implementing the action programmes, it becomes apparent that the mandatory measures will not be sufficient for achieving the objectives of the Directive. In selecting these measures or actions, their effectiveness and their cost relative to other possible preventive measures may be taken into account.
This is certainly relevant for the Netherlands, which is experiencing serious manure-related problems. It will have to take additional measures, especially for the phosphate-saturated land in the province of Noord-Brabant. Although the Nitrates Directive refers to nitrates and not to phosphates, nitrates will leach into phosphate-saturated land more easily.

vii. Deviation from the norms of the Directive

The Nitrates Directive offers the opportunity of a higher standard of 210 kg N for the first action programme. Subject to certain conditions, Member States may also deviate from the Directive’s allowed nitrogen burden. These standards must, however, be determined in such a manner that the attainment of the objectives mentioned in Article 1 of the Directive is not prejudiced. This is an important restriction, as the Directive’s objectives (to reduce and prevent water pollution from nitrates) have been made relative to the limit values from water quality directives, such as a limit value of 50 mg of nitrates from the Surface Water Directive.​[74]​ 
When a Member State wishes to deviate from the amounts stipulated in the Directive (currently 170 kg N) the underlying reasoning must be in accordance with objective criteria, of which the Directive (non-exhaustively) gives several examples. These examples concern situations where deviating from the Directive will result in a reduced nitrogen burden, for example in crops with long growing seasons or high nitrogen uptake, or in soils with an exceptionally high denitrification capacity. Deviations must be notified to the Commission.
In the Netherlands, certain standards from the Directive are not being met. (……vervallen………) It is a point of discussion whether deviation is possible if one of the objective criteria is being met, but the Directive’s primary objective, i.e. the reduction and prevention of pollution, is not. This question is relevant for the Dutch action programme, in which it is reported that in a number of cases the level of nitrogen depositions will turn out higher and whereby the objective criteria for allowing greater amounts of nitrates (nitrogen application standard) for pasture-land are invoked. The objective criteria relevant here are the long growing season, the high nitrogen uptake and the high denitrification capacity of pasture-land, due to which, despite high levels of nitrogen depositions, there is still a (relatively) small loss into the environment. The Dutch government considers that a higher level of nitrogen deposition on pasture-land does not automatically cause the impermissible pollution of ground and surface waters. To give substance to the concept of ‘impermissible pollution’ a link is forged with the limit values as specified in the water quality directives mentioned earlier, i.e. a concentration of 50 mg N per litre. The Nitrates Directive also refers to these limit values, namely in the criteria for the designation of waters as specified in Article 3, paragraph 1, of the Directive (Annex I). This reference can be regarded as the substantiation of the general and broadly formulated objective of the Directive in its Article 1. In the light of the standstill provision it can be contended that it is not permitted to specify the allowed amounts of nitrates in such a manner that the available room of 50 mg N per litre is completely taken up. This would go against the objective of the Nitrates Directive that pollution must not only be prevented, but also reduced.

viii. Dutch case law

The correct transposition of the Nitrates Directive is currently the focus of a number of civil law proceedings in the Netherlands. The Stichting Waterpakt and other environmental organizations have applied for a declaratory judgment from a civil court to the effect that the State had committed an unlawful act by failing to transpose the Nitrates Directive correctly. They also claimed that the State must do whatever is necessary to halt the unlawful situation and that the court’s judgment should be declared provisionally enforceable. The District Court of The Hague held:​[75]​

Annex III to the Directive stipulates that in any event measures must be taken which ensure that for each farm or livestock unit the amount of livestock manure applied to the land each year shall not exceed the level of 170 kg N (during the first stage: 210 kg N) per hectare. (…) The court is of the opinion that this provision is sufficiently clear as to its content (kg N per farm per acre per year) to merit direct application, and that by its wording it implicitly grants rights to both individual citizens who suffer damages as a result of the transgression of the norm, and organizations which focus on the protection of all hectares in the Netherlands. (…)
[T]he Court deems it reasonable to decide that the State is ordered to take such measures as will result in compliance with the usage norm for livestock manure of 210 kg N per farm or livestock unit per hectare in the year running from 1 January 2002 to 31 December 2003. (…) The Court declares this order to be provisionally enforceable.

The State appealed, arguing that the Commission has recently instituted infraction proceedings against the Netherlands for failing to transpose the Nitrates Directive correctly.​[76]​ In order to avoid conflicting judgments, the State therefore argued that the national court should refrain from deciding the case. The Court of Appeal concurred with this line of reasoning:​[77]​

The Court deems it advisable, both with a view to preventing conflicting judgments being rendered and in the interest of an efficient division of labour between the European and the national court, now that essentially similar claims are concerned (serving to transpose one and the same directive), (…) that the decision on the request for a declaratory judgment (…) be deferred for the present, as stated below. This shall not constitute a refusal of the court to take cognisance as referred to in Section 844 of the Code of Criminal Procedure.

The second contention brought forward by the State was that the District Court by its decision in essence ordered the State to enact legislation and that the courts are not competent to do this within the Dutch constitutional system. When and what Acts of Parliament are enacted is, after all, determined by the legislature. The transposition of the Directive as ordered by the District Court could only be brought about, according to the State, by an amendment of the Fertilizers Act or by the enactment of another Act of Parliament. Waterpakt rejected the argument that the Directive is to be necessarily transposed by an Act of Parliament, although the correct transposition of European legislation does require that this should be done in a manner binding on the citizens.​[78]​ 

The Court of Appeal observed:

The Court subscribes to the view of the State as regards the interpretation and consequences of the order imposed by the District Court and rules that the courts, based on their constitutional position, are not free to interfere with the process of enactment of Acts of Parliament in conformity with the purpose of the present claim. This purpose also opposes the ordering of the enactment of any other law as this is intricately bound up with Acts of Parliament. This contention is therefore also upheld, causing this part of the claim to be rejected after all, including the provisional enforceability connected with it.

What are the implications of this judgment? It does not suggest that the Netherlands correctly transposed the Nitrates Directive correctly. The Court of Appeal defers proceedings on the declaratory judgment and the granting of the measures requested by the Stichting Waterpakt until such time as the ECJ would have decided the infraction case. What it makes clear is that it is not up to the courts to force the legislature to enact Acts of Parliament or other law. Nothing more and nothing less. Where environmental organizations are concerned, it further emerges from this case that lodging objections and appeals against decisions which involve the granting of environmental authorization, or requesting the enforcement of general regulations which do not meet European requirements, will more speedily lead to the desired result than civil law proceedings. 





The Nitrates Directive specifically focuses on the protection of surface waters insofar as these are vulnerable to from fertilizers. The Directive establishes a direct link with water quality requirements (limit values) in other water directives, but does not itself include these limit values as quality standards. It does, however, contain concrete standards concerning the amount of nitrates which may be applied to the land. These standards serve to realize the Directive’s objective: the reduction and prevention of pollution from fertilizers. Member States are not entirely free in their choice as to how to go about realizing the Directive’s aim. The action programmes must contain several measures specified by the Directive. The compulsory measures still leave Member States some discretion, but this freedom is circumscribed. 









Over the last few years, initiatives have been taken to develop a more coherent and integrated water policy. An important organization in this field is perhaps the International Rhine Committee, functioning since 1950. In 1976, the Rhine Chemical Treaty and the Rhine Chloride Treaty came into force. (extra noot: Agreement Concerning the International Commission for the Protection of the Rhine, Berne 1963; Convention on the Protection of the Rhine Against Chemical Pollution, Bonn 1976; Convention on the Protection of the Rhine Against Pollution by Chlorides, Bonn 1976)After the disaster near Sandoz in 1986, which caused serious pollution of the River Rhine, an integrated approach was pursued. The Helsinki Convention dates from 1992, and was drafted in the framework of the UN’s European Economic Committee. It concerns the protection and use of transboundary  water courses and international lakes, and aims to prevent, control and reduce serious adverse impacts on the environment in the broadest sense of the word. The Helsinki Convention includes provisions on the protection of groundwater. It contains a number of principles, and proceeds from the combined approach of emission limit values and quality objectives. The Treaty is based on co-operation agreements between riparian states of transboundary watercourses, with equality and reciprocity as its fundamental principles. As a corollary of the Helsinki Convention, international committees have been set up for the protection of the Maas and the Schelde Rivers. These international developments have been important for European water law, and especially the Water Framework Directive. In light of these developments, the European Commission was invited by the Council and the Parliament to develop a more coherent water policy, through which international agreements could be fulfilled. The Water Framework Directive was its response to this request.

iii. Aim and scope of the Water Framework Directive

The purpose of the Directive is, according to Article 1, the establishment of a framework for the protection of inland surface waters, transitional waters, coastal waters and groundwater which prevents further deterioration and protects and enhances the status of aquatic ecosystems and, with regard to their water needs, terrestrial ecosystems and wetlands directly depending on the aquatic ecosystems. The framework should promote sustainable water use based on long-term protection of available water resources, and aims to realize the enhanced protection and improvement of the aquatic environment. This is realized, inter alia, through specific measures for the progressive reduction of discharges, emissions and losses of priority substances and the cessation or phasing-out of discharges, emissions and losses of the priority hazardous substances. It should further ensure the progressive reduction of pollution of groundwater and prevent its further pollution. It should contribute to mitigating the effects of floods and droughts, and thereby contribute to the provision of a sufficient supply of good quality surface water and groundwater. Finally, it aims to achieve the objectives of relevant international agreements. When ceasing or phasing out discharges, emissions and losses of priority hazardous substances, the ultimate aim is achieving concentrations in the marine environment near background values for naturally occurring substances, and close to zero for man-made synthetic substances.

This very broad aim encompasses the whole of water management as expressed in Dutch legislation: the protection of the quality and quantity of groundwater, surface water and seawater and protection against problems caused by raised water levels. The Water Framework Directive adds to this the mitigating of the effect of floods and droughts. 
This broad aim calls for a clarification of the relationship between water policy and policy areas such as environment, spatial planning, nature conservation, product policy, agricultural and fisheries policy is clarified, which also becomes apparent from the elaboration of the general purposes in other parts of the Directive. In its preamble (recital 16) it refers to the need for further integration of the protection and sustainable management of water into other Community policy areas such as energy, transport, agriculture, fisheries, regional policy and tourism. The Directive is to provide the basis for a continued dialogue and the development of strategies further to integrate policy areas, and should also make an important contribution to other areas of co-operation between Member States, such as the European Spatial Development Perspective (ESDP).  The Directive more than once refers to other European directives such as the IPPC Directive, the Birds Directive, the Habitats Directive, the Nitrates Directive, and the EIA Directive.
It is striking that the remaining provisions of the Directive mainly concern the protection of the quality of surface water and groundwater. Flood defence and water quantity management receive little attention, even though the preamble makes express mention of them. This lack of elaboration in the field of water quantity management is a lost opportunity in the Water Framework Directive.​[82]​

iv. River basins and river basin districts

The Water Framework Directive opts for co-ordination of administrative arrangements and for the realization of environmental goals by way of a river basin approach. This means that Member States have to divide their territory into districts based on river basins.
A river basin is the area of land from which all surface run-off flows through a sequence of streams, rivers and, possibly, lakes into the sea at a single river mouth, estuary or delta.
A sub-basin is the area of land from which all surface run-off flows through a series of streams, rivers and, possibly, lakes to a particular point in a water course (normally a lake or a river confluence). A river basin district is the area of land and sea, made up of one or more neighbouring river basins together with their associated groundwater and coastal waters, which is identified as the main unit for management of river basins.
Small river basins may be combined with larger river basins or joined with neighbouring small basins to form individual river basin districts, where appropriate. It is also possible to create sub-basins (Article 13 (5)). These can consist of two smaller river basins that finally flow into a particular point in a watercourse. This means that river basin management plans may be supplemented by more detailed programmes and management plans for sub-basin, sector, issue, or water type, to deal with particular aspects of water management. Implementation of these measures does not exempt Member States from any of their obligations under the remaining parts of the Directive. The sub-basins can be managed by decentralized authorities.
The Netherlands will be divided into four river basin districts, based on the rivers Rhine, Maas, Schelde and Eems. The Commission will be notified of the establishment of these four river basins, as some discussion is possible over the Rhine and Maas river basins, which flow from one single delta into the North Sea. However, parts of the country do not fall inside the boundaries of a particular river basin (for example, part of the province of Northern Holland) but will none the less be assigned to a river basin district so that the entire Dutch territory will be covered by at least one of the four river basin districts.
Groundwater also falls within the scope of the Water Framework Directive, and must therefore be assigned to a river basin district. Where groundwaters do not fully follow a particular river basin, they must be identified and assigned to the nearest or most appropriate river basin district. In the Netherlands, some decisions still need to be made with respect to assigning groundwater to river basin districts, which will be particularly difficult for deep groundwater. Problems arise in view of the constitutional division of the country  into provinces, and the associated competences which are not based on a division into river basins. For example: the province is the competent authority with respect to groundwater management (groundwater quality as well as quantity). In the river basin district of the Rhine, 11 provinces are competent, in the Maas river basin district 4 provinces, in the Eems river basin district 2, and in the Schelde river basin district 3. The same problems arise concerning the division into coastal and transitional waters, which must be identified and assigned to the nearest or most appropriate river basin district or districts.




Appropriate administrative arrangements, including the identification of the competent authority, must be made for every river basin district in order to ensure the application of the Directive’s provisions within each river basin district within the territory.
In the event that a river basin covers the territory of more than one Member State, the river basin should be assigned to an international river basin district.




The environmental objectives of the Water Framework Directive can be found in Article 4. They relate to surface waters, groundwater, and protected areas.

- Good surface water status

Within 15 years after the date of entry into force of the Directive, good surface water status must be achieved. ‘Surface water status’ is the general term used to denote the condition of a body of surface water, determined by the poorer of its ecological status and its chemical status. ‘Good surface water status’ means that the status achieved by a body of surface water are ecologically and chemically at least “good”.
‘Ecological status’ is an expression of the quality of the structure and functioning of aquatic ecosystems associated with surface waters, classified in accordance with Annex V of the Directive. ‘Good ecological status’ refers to the status of a body of surface water, so classified in accordance with Annex V. Annex V lists several classes of waters, such as rivers, lakes, coastal waters, transitional waters and artificial and heavily modified surface water bodies. Good ecological status may vary, depending on the kind of water. For artificial and heavily modified surface water, it will suffice to reach a good ecological potential. "Good ecological potential" is the status of a heavily modified or an artificial body of water, so classified in accordance with the relevant provisions of Annex V. For rivers, lakes, coastal waters and transitional waters, good surface water condition, including the good ecological and good chemical status, have to be achieved.
‘Good surface water chemical status’ refers to the chemical status required to meet the environmental objectives for surface waters established in Article 4(1)(a), that is the chemical status achieved by a body of surface water in which concentrations of pollutants do not exceed the environmental quality standards established in Annex IX and under Article 16(7), and under other relevant Community legislation setting environmental quality standards at Community level. Achieving good surface water chemical status is mandatory for all waters, including artificial and heavily modified surface water bodies.
The standards ‘good surface water status’ or ‘good ecological potential’ imply that it will not suffice to observe the chemical environmental quality objectives contained in current water directives. To realize a good ecological status or good ecological potential, it will be necessary to take additional measures, such as ecological repair - for example, the repair of fresh water-sea water gradients - and special landscaping measures, such as the construction of fish ladders, spawning and resting areas for migrating fish, etc. 
In the Netherlands, a great part of surface waters are artificial or heavily modified water bodies. An ‘artificial water body’ is a body of surface water created by human activity. A ‘heavily modified water body’ is a body of surface water that, as a result of physical alterations by human activity, is substantially changed in character. A ‘body of surface water’ means a discrete and significant element of surface water such as a lake, a reservoir, a stream, river or canal, part of a stream, river or canal, a transitional water or a stretch of coastal water.
Article 4(3) enumerates the conditions under which bodies of surface water may be designated as artificial or heavily modified. For these surface waters, the environmental objectives are less stringent. It is sufficient that good chemical status and good ecological potential are realized.

- Good groundwater conditions

Groundwater must also be in good condition.  The general term ‘groundwater status’ is used to denote the status of a body of groundwater, determined by the poorer of its quantitative status and its chemical status. It refers to the status achieved by a body of groundwater when both its quantitative status and its chemical status are at least ‘good’.
‘Good groundwater chemical status’ is the chemical status of a body of groundwater, which meets all the conditions set out in table 2.3.2 of Annex V. To achieve this, Member States must implement the measures that are necessary to reverse any significant and sustained upward trend in the concentration of any pollutant resulting from the impact of human activity in order to progressively reduce pollution of groundwater.
The balance between abstraction and recharge of groundwater must be ensured.
The objectives regarding groundwater are more stringent than they were in earlier versions of the Directive. Historically present pollution of Dutch groundwater may lead to failure to reach the objectives for good groundwater conditions. (… zin vervallen…)

- More stringent rules for protected areas

The Water Framework Directive contains stricter requirements for protected areas. For these areas, Member States shall achieve compliance with any standards and objectives at the latest 15 years after the date of entry into force (Article 4). Where more than one of the objectives relates to a given body of water, the most stringent shall apply. For these protected areas, the monitoring programmes must be supplemented by those specifications contained in Community legislation under which the individual protected areas have been established (Article 8(1)). When applying the exceptions specified in Article 4, paragraphs 3, 4, 5, 6 and 7, it must be ensured that the application of these exceptions is consistent with the implementation of other Community environmental legislation. Moreover, steps must be taken to ensure that the application of new provisions, including the grounds for exception, guarantees at least the same level of protection as existing Community legislation.
The Directive requires the establishment of a register of all areas lying within each river basin district which have been designated as requiring special protection under specific Community legislation for the protection of their surface water and groundwater, or for the conservation of habitats and species directly depending on water.
The register or registers shall include all bodies of water identified as waters used for the abstraction of drinking water, areas designated for the protection of economically significant aquatic species, bodies of water designated as recreational waters, including areas designated as bathing waters under the Bathing Water Directive, nutrient-sensitive areas, including areas designated as vulnerable zones under the Nitrates Directive and areas designated as sensitive areas under the Urban Waste Water Directive, areas designated for the protection of habitats or species where the maintenance or improvement of the status of water is an important factor in their protection, including relevant Natura 2000 sites designated under the Habitat Directive​[84]​ and the Birds Directive.​[85]​ The summary of the register required as part of the river basin management plan shall include maps indicating the location of each protected area, and a description of the Community, national or local legislation under which they have been designated. In the proposal for the Directive it was also envisaged to include all areas that were designated on the basis of national or local legislation in the register. This is no longer necessary, which entails the risk that a lower level of protection may result.
The Dutch register will be characterized by the fact that the Government has chosen to designate the whole national territory on the basis of the Nitrates Directive and the Urban Waste Water Directive.​[86]​ This does not mean that all waters within the Netherlands should meet the highest level of protection based on the standard of the good status of groundwater and/or surface water. The obligation is to guarantee that the objectives of the Water Framework Directive will be achieved for all waters in these protected areas, as well as the standards or objectives from the directives that formed the basis for the designation of the protected areas. The Water Framework Directive does not itself contain more stringent rules for waters within the protected areas.

- Time available to achieve the objectives of the Directive

The objectives of the Water Framework Directive must be achieved within 15 years after its date of entry into force (i.e., by 2015) (Article 4(1)). This time limit may be extended under the conditions mentioned in the Directive (Article 4(4)). One of these conditions is that no further deterioration occurs of the status of the water bodies. It is also possible for Member States to pursue less stringent environmental objectives if waters are so profoundly affected by human activity, or their natural condition is such that the achievement of the general objectives would be infeasible or disproportionately expensive (Article 4(5)). This is only possible under certain circumstances. Article 4(6) offers the possibility of an exception in case of temporary deterioration only, while Article 4(7) mentions several grounds for exception in case of new modifications to the physical characteristics, or when the failure to fulfil obligations is the result of new sustainable human development activities. 

- What kind of obligations?

As mentioned above, the Water Framework Directive distinguishes between surface waters, groundwater and protected areas. In the Netherlands, there has been serious ongoing discussion concerning the question whether the Water Framework Directive creates obligations of result or merely obligations to perform to the best of one’s abilities. To answer this question, the wording of the Directive should be examined more closely.
For surface waters, Member States shall implement the necessary measures to prevent deterioration of the status of all bodies of surface water.​[87]​ Member States must protect, enhance and restore all bodies of surface water, subject to the application of subparagraph (iii) for artificial and heavily modified bodies of water, with the aim of achieving good surface water status at the latest 15 years after the date of entry into force of this Directive.​[88]​ Member States shall protect and enhance all artificial and heavily modified bodies of water, with the aim of achieving good ecological potential and good surface water chemical status.​[89]​ Member States shall implement the necessary measures, with the aim of progressively reducing pollution from priority substances.​[90]​ For groundwater Member States shall implement the measures necessary to prevent or limit the input of pollutants into groundwater and to prevent the deterioration of the status of all bodies of groundwater.​[91]​ Member States shall protect, enhance and restore all bodies of groundwater, to ensure a balance between abstraction and recharge of groundwater, with the aim of achieving good groundwater status at the latest 15 years after the date of entry into force of this Directive.​[92]​ Member States shall implement the measures necessary to reverse any significant and sustained upward trend in the concentration of any pollutant resulting from the impact of human activity in order progressively to reduce pollution of groundwater.​[93]​
For protected areas, the Directive puts it thus: (extra noot: Article 4(1) sub c)
‘Member States shall achieve compliance with any standards and objectives at the latest 15 years after the date of entry into force of this Directive, unless otherwise specified in the Community legislation under which the individual protected area has been established.’
The Dutch Government is of the opinion that this difference in wording means that the objectives for groundwater and surface water must be considered obligations to perform to the best of one’s abilities, whereas for the protected areas they must be considered obligations to guarantee a certain result. 
The question remains what this obligation to perform to the best of one’s abilities exactly entails.  It clearly means that both the basic and the supplementary measures listed by the Directive must all be taken. It also means that if it proves impossible to achieve the objectives, Member States may only rely on the exceptions contained in Article 4, paragraphs 3, 4, 5, 6 and 7, and that all conditions necessary for for their application must be satisfied. 
There is no discussion where good chemical status is concerned: it is evident that this is an obligation to guarantee a certain result. The discussion centres on good ecological status, for the following reason. Good chemical status is reached when all quality objectives are met. The quality objectives are based on existing directives, which should have been implemented by now. The Water Framework Directive defines an environmental quality standard as the concentration of a particular pollutant or group of pollutants in water, sediment or biota that should not be exceeded in order to protect human health and the environment.​[94]​ The discussion concerning the scope of the obligation to perform to the best of one’s abilities focuses on the question whether this obligation can be met in cases where the Directive’s objectives are not fulfilled for reasons that lie outside the exceptions mentioned in Article 4. Can there be other justifications for breaches of the Directive? If not, the obligations should be defined as obligations of result. If there are other justifications possible, the obligations only require performance to the best of one’s abilities. It is my contention that, because the Water Framework Directive includes so many broadly worded exceptions expressly in tandem with its objectives, the latter must be considered obligations of result. Other than the exceptions supplied by the Directive itself, no legal justifications for failing to achieve its objectives exist.

- The legal status of the environmental objectives

The environmental objectives in Article 4 are regarded as environmental quality standards for the purposes of Article 2(7) and Article 10 of the IPPC Directive, concerning the environmental license based on the best available techniques.​[95]​ Environmental quality standards are based on several provisions from the Water Framework Directive.
At Community level, environmental quality standards are based on Article 16(7) of the Water Framework Directive(for concentrations of priority substances in surface water), and on its Annex IX. At Member State level, environmental quality standards are based on Annex V (for substances which are not on the list of priority substances) or on Article 16(8) (for priority substances from the Community list for which, in the absence of Community agreement, no Community environmental quality standards are yet available.
Environmental quality standards that are laid down in the implementing of the Dangerous Substances Directive will be regarded as environmental quality standards under the Water Framework Directive, and are considered sufficient for the achievement of the good chemical status.​[96]​ Apart from these environmental quality standards, Member States must establish and meet such standards for water used for the abstraction of drinking water (Article 7(2)).
Where monitoring or other data indicate that the environmental objectives for the body of water are unlikely to be met, Member States must ensure that the causes of failure are investigated. In that case, relevant permits and authorizations must be examined and reviewed as appropriate, monitoring programmes reviewed and adjusted as appropriate, and additional measures as may be necessary to achieve those objectives established, including, as appropriate, the establishment of stricter environmental quality standards.

vii. European Strategies Against Pollution of Water

The European Parliament and the Council will adopt specific measures against pollution of water by individual pollutants or groups of pollutants presenting a significant risk to or via the aquatic environment, including such risks to waters used for the abstraction of drinking water. A distinction is made between priority substances and priority hazardous substances. Priority substances must be progressively reduced and discharges, emissions and losses of priority hazardous substances​[97]​ eliminated or phased out. 
The Commission will draft a proposal in which priority hazardous substances are identified. In so doing, the Commission will take into account the substances in relevant Community legislation regarding hazardous substances, or relevant international agreements.
For the priority substances, the Commission will submit proposals for the progressive reduction of discharges, emissions and losses of the substances concerned, and, in particular, the cessation or phasing-out of discharges, emissions and losses of the priority hazardous substances, including an appropriate time-table for doing so.
The time-table shall not exceed a period of 20 years after the adoption of these proposals by the European Parliament and the Council. The Commission will identify the appropriate cost-effective and proportionate level and combination of product and process controls for both point and diffuse sources, and take account of Community-wide uniform emission limit values for process controls. Where appropriate, action at Community level for process controls may be established on a sector-by-sector basis. Where product controls include a review of the relevant authorizations issued under the Pesticides Directive and the Biocide Products Directive, such reviews will be carried out in accordance with the provisions of those Directives. At this point, the relationship with product policy and regulation becomes readily apparent and this is an example of the external integration that the Water Framework Directive aims to bring about. 
The Commission will also submit proposals for quality standards applicable to the concentrations of the priority substances in surface water, sediments or biota.
This illustrates that the Water Framework Directive opts for a complementary approach: emission measures are used in tandem withenvironmental quality standards.
The list containing the priority substances consists of substances that constitute a Community-wide problem. For other substances, which only pose a problem for particular Member States, these Member States will have to take measures of their own.  For as long as no agreement is reached at Community level, Member States must take measures themselves for all substances. This system is therefore very similar to the system for black list substances under the Dangerous Substances Directive. When no emission standards have been established at European level for a particular black list-substance, it will be treated as a grey list substance requiring Member State-action. 
A comparable legal regime applies to good groundwater status. If the Commission fails to take the necessary measures, Member States must take measures in order to realize the objectives of Article 4. In this way the problems that occurred with the Dangerous Substances Directive may perhaps be avoided. The problem with that Directive was that, since hardly any agreement on the emission standards for black list substances could be reached, these substances were regulated under the less stringent regime for grey list substances. The obligation on the part of the Council to establish emission standards for black list substances has now been repealed with the entry into force of the Water Framework Directive.
The water quality standards aim to give substance to the notion of ‘good status’ of water. They partly elaborate requirements for this concept, namely in as far as good chemical status is concerned. This means that these quality standards should not only be achieved for waters which perform a certain use (fresh water fish waters, shellfish water etc.), but that these quality standards must be achieved for all waters of a certain kind, for example rivers, lakes, coastal waters and transitional waters,  unless a Member State successfully invokes one of the grounds for exception. From that moment onwards, the designation of functions no longer determines the required quality of water. It is of course still possible for Member States to assign certain functions to certain waters. Good chemical status must also be ensured for artificial or heavily modified waters.

viii. Instruments of the Water Framework Directive





Every six years, a river basin management plan must be produced for each river basin district within the territory of a Member State. In the case of an international river basin district falling entirely within the Community, co-operation between Member States must be ensured with the aim of producing a single international river basin management plan. Where such an international river basin management plan is not elaborated, other river basin management plans must be made which cover at least those parts of the international river district falling within the territory of each Member State, to achieve the objectives of the Directive. In the case of international river basin districts extending beyond the boundaries of the Community, Member States should endeavour to elaborate one single river basin management plan.
A river basin management plan should in the first place contain a (summary) of the programme of measures necessary to achieve the objectives of the Directive. In addition to this programme of measures, Annex VII of the Directive contains the substantive requirements for river basin management plans like a general description of the characteristics of the river basin district; summaries of significant pressures and impact of human activity on the status of surface water and groundwater, economic analysis of water use, programmes of measures recording to the articles 4 and 7, the abstraction and impoundment of water and the public information and consultation measures taken. Also an identification and mapping of protected areas and a map of the monitoring networks are required as well as a report on the practical steps and measures taken to apply the principle of recovery of the costs of water use.

- Programmes of measures

A major part of the river basin management plan is the programme of measures which are necessary to achieve the objectives of the Directive (Article 10). The measures arising from the Directive amount to a combined approach for point and diffuse sources (Article 10). This combined approach involves the emission controls based on best available techniques, or relevant emission limit values, or, in the case of diffuse impacts, controls including, as appropriate, best environmental practices set out in several existing environmental directives.​[98]​ ‘Emission controls’ are controls requiring a specific emission limit, for instance an emission limit value, or other specific limits or conditions relating to the effects, nature or other characteristics of an emission or operating conditions that affect emissions. Use of the term ‘emission control’ in the Water Framework Directive in relation to provisions of any other Directive shall not be held as reinterpreting those provisions in any respect.

Article 10 states that the combined approach concerns all types of discharges, i.e. point sources and diffuse sources. Whereas the ECJ has always strictly distinguished between the concept of ‘discharge’ and the concept of ‘diffuse sources’, this distinction is no longer used in the Water Framework Directive. This does not mean that the related problems have disappeared, as will be seen in section E.xi below.

Where a quality objective or quality standard, whether established pursuant to the Water Framework Directive, in the Directives listed in Annex IX, or pursuant to any other Community legislation, requires stricter conditions than those which would result from the application of the abovementioned combined approach, more stringent emission controls must be fixed accordingly. A choice was made in favour of a quality approach, which must be realized with the use of emission measures. These measures consist of both fundamental measures and supplementary measures. The programmes of measures may make reference to measures following from legislation adopted at national level and covering the whole of the territory of a Member State.

Fundamental measures are minimum requirements, and should be able to satisfy, among others, the requirements of Community legislation concerning the protection of water. Included are measures that have to be taken in accordance with the Bathing Water Directive, the Birds Directive, the Surface Water Directive, Directive 82/501/EEC on the Major-Accident Hazards of Certain Industrial Activities (Seveso Directive),​[99]​ the EIA Directive, Directive 86/278/EEC on the Protection of the Environment, and in Particular of the Soil, when Sewage Sludge is used in Agriculture,​[100]​ the Urban Waste Water Directive, the directive concerning crop-protecting substances (extra noot: Directive 91/414/EEC concerning the placing of plant protection products on the market, OJ 1991 L230/1 and Directive 98/8/EC concerning the placing of biodical products on the market, OJ 1998 L123/1, see also E. Vogelezang-Stoute, Directive 91/414/EEC and its implementation in the Dutch Pesticides Act, European Environmental Law Review, 2000, p. 237-242 and E. Vogelezang-Stoute, European Community Legislation on the use and marketing of pesticides, RECTEL 1999, p. 144-151.), the Nitrates Directive, the Habitats Directive and the IPPC directive.​[101]​
A combined approach is required for  the emission of polluting substances.  Member States must prevent or control the input of pollutants, and establish emission limit values and quality objectives for both point sources and diffuse sources. The quality objectives of the Surface Water Directive must be complied with in any case. For surface waters, the environmental objectives of the first river basin management plan must be at least as strict as those related to the Dangerous Substances Directive, including the implementing directives (Article 22 (6)). Prior authorization for point source discharges also forms part of the fundamental measures. The authorization may be replaced by general rules, unless emission controls are prescribed. 
If the fundamental measures do not suffice to meet the requirements of the Directive (the environmental objectives), Member States must take ‘supplementary measures’.
Annex VI part B contains a non-exhaustive list of supplementary measures, ranging from legislation to educational projects, economic or fiscal instruments and desalination projects. One other supplementary measure mentioned is the negotiated environmental agreement. In the Netherlands, considerable experience has been gained with these negotiated environmental agreements.​[102]​ The legal status of these agreements varies widely, but there exists general consensus about their practical importance. In environmental policy making they play an important role in the realization of environmental licenses. Case law of the Dutch Council of State, however, has made it clear that these agreements cannot replace the legal requirements of, for example, the Environmental Management Act or the Pollution of Surface Waters Act. Legal requirements must be met in full.
The Water Framework Directive adopts a similar approach. The environmental objectives must be fulfilled by means of fundamental measures. Negotiated environmental agreements based on the supplementary measures can be used, but they cannot replace these measures. 
Supplementary measures may also be adopted in order to provide for the additional protection or improvement of water.
This leads to the conclusion that point source discharges must either be prohibited or regulated by means of prior authorizations. The authorization may be replaced by general rules. Where environmental quality objectives require stricter conditions, more stringent emission controls must be fixed. This implies that, in the event that emission controls are already based on the best available techniques, Member States must opt for sanitation, limitation of the discharge or a prohibition of the discharge, unless a better result can be achieved with remaining emission controls than with the best available techniques.

In earlier versions of the Water Framework Directive, the focus was on environmental objectives. It seemed likely that the emission approach would disappear for minor, non-IPPC installations. In the final version, Member States are left the choice between emission controls and emission values, and the combined approach is not only mandatory for IPPC installations but for discharges in general. In cases where quality objectives cannot be realized, the emission approach must be more stringent (Article 11(5)).

It is remarkable that the Water Framework Directive makes no distinction between point sources and diffuse sources. Looking at the definition of emission controls, it appears that these are meant for point sources, which is quite logical. A characteristic of diffuse sources is that no specific source can be held responsible for the pollution, and that it is therefore hard to require emission limit values from a specific polluter. Emission limit values normally apply at the point where the emission leaves the installation.​[103]​
Article 11 requires mandatory authorization for point source discharges, whereas for diffuse sources authorization is optional. For diffuse sources liable to cause pollution, measures must be taken to prevent or control the input of pollutants. The European strategies laid down in Article 16 provide for priority substances, proposals of controls for the progressive reduction of discharges, emissions and losses of the substances concerned, and, in particular the cessation or phasing-out of discharges, emissions and losses of the substances. In doing so, the appropriate cost-effective and proportionate level and combination of product and process controls for both point and diffuse sources will be identified, and Community-wide uniform emission limit values for process controls will be taken into account. Where appropriate, action at Community level for process controls may be established on a sector-by-sector basis. Where product controls include a review of the relevant authorizations issued under the Plant Protection Products Directive and the Biocide Products Directive, such reviews shall be carried out in accordance with the provisions of those Directives. 
Here a clear link exists with product policy, in particular the admittance of dangerous substances onto the market and their use thereafter (crop-protecting substances). It should thus be possible to take stricter measures based on the directive concerning crop-protecting substances.
The measures that have to be taken for drinking water must be based on a preventive approach: Member States shall ensure the necessary protection for the bodies identified for the abstraction of drinking water with the aim of avoiding deterioration in their quality, in order to reduce the level of purification treatment required in the production of drinking water.
In the Netherlands, surface waters and groundwater are often polluted with pesticides, insecticides, manure and fertilizers. This pollution must also be dealt with in such a way that less purification will be necessary. When pesticides are authorized, environmental NGOs and also water companies will be able to hold the Government to account for failing to meet the requirements of the Directive.

Among the fundamental measures are also measures to manage water quantity. Article 11(2)(e) refers to measures regarding the abstraction of fresh surface water and groundwater and the impoundment of fresh surface water. For groundwater, measures are compulsory in the event of artificial recharge or augmentation.

- Recovery of costs for water services

Member States must take account of the principle of recovery of the costs of water services, including environmental and resource costs, having regard to the economic analysis and in accordance, in particular, with the polluter pays principle. It should be ensured that water-pricing policies provide adequate incentives for users to use water resources efficiently, and thereby contribute to the environmental objectives of the Directive. An adequate contribution towards the recovery of the costs of water services, based on economic analysis and taking account of the polluter pays principle, must come from different water uses, including industry, households and agriculture. It is permitted to take into account the social, environmental and economic effects of such recovery, as well as the geographic and climatic conditions of the region. Member States may, in accordance with established practices, decide to exempt a given water-use from this principle, where this does not compromise the purposes and the achievement of the objectives of the Directive, although the reasons for not fully complying must be reported.
At first, the Dutch Government feared that all water services would become subject to a charge. In the Netherlands, it is common practice that water services are paid for, but there are also many services that are mutually performed between authorities, such as the abstraction and impoundment of surface water as part of general water management. The final version of the Directive allows the concept of recovery of costs to be interpreted in an economic sense. Therefore, recovery is not mandatory for all measures which form part of the water management carried out by the State, provided the purpose of the Directive and the achievement of the objectives are not compromised. The Water Framework Directive makes mention of economic analyses, whereby economic parties include industry, households and agriculture, which must make an adequate financial contribution to the recovery of water services.
The abstraction of fresh surface water and groundwater and the impoundment of fresh surface water can also be exempted from prior authorization if they do not have any significant impact on the water status (Article 11(3)(e)).

- Monitoring and reporting

Article 8 of the Water Framework Directive requires monitoring of surface water status, ground water status and protected areas. Member States must ensure the establishment of programmes for the monitoring of water status in order to establish a coherent and comprehensive overview of water status within each river basin district. For surface waters, such programmes must cover the volume and level or rate of flow, to the extent relevant for ecological and chemical status, and ecological potential. For groundwater, such programmes must cover monitoring of the chemical and quantitative status. For protected areas, the abovementioned programmes must be supplemented by those specifications contained in Community legislation requiring the establishment of individual protected areas. Annex V lists the requirements for monitoring. For technical specifications and standardized methods for analysis and monitoring of water status, a procedure is laid down in Article 21.
Article 15 contains requirements concerning the manner of reporting. Member States must send copies of the river basin management plans and all subsequent updates to the Commission and to any other Member State concerned within three months of their publication. For river basin districts falling entirely within the territory of a Member State, these must include all river management plans covering that national territory, and for international river basin districts at least the part of the river basin management plans covering the territory of the Member State.
Summary reports of the analyses required under Article 5 and the monitoring programmes undertaken for the purposes of the first river basin management plan are also mandatory. Finally, the Directive requires an interim report describing progress in the implementation of the planned programme of measures.
Although these obligations may appear formal, ECJ case law shows thatMember States should take them seriously.​[104]​

ix. Some differences between the Water Framework Directive and the Dangerous Substances Directive

The Water Framework Directive offers the possibility of replacing the mandatory authorization with general rules. The distinction between black list substances and grey list substances has disappeared. The Water Framework Directive distinguishes between hazardous substances, priority substances and priority hazardous substances. ‘Hazardous substances’ are substances or groups of substances that are toxic, persistent and liable to bio-accumulate, and other substances or groups of substances which give rise to an equivalent level of concern. ‘Priority substances’ are substances identified in accordance with Article 16(2), and listed in Annex X (list compiled by the Commission). Among these substances are ‘priority hazardous substances’ which are substances identified in accordance with Article 16(3) and (6) for which measures have to be taken in accordance with Article 16(1) (cessation or phasing out of discharges, emissions and losses) and Article 16(8) (proposals of the Commission for emission controls and environmental quality standards).
A temporary authorization is no longer compulsory.  As from the entry into force of the IPPC Directive, a permanent authorization and general rules instead of an authorization are permitted for IPPC installations. Dutch water legislation currently makes regular use of general rules instead of individual authorizations, although this is formally not yet possible under the Dangerous Substances Directive.​[105]​ 
The cessation or phasing out of discharges, emissions and losses of priority hazardous substances requires a review of licenses in a different way from that required by temporary authorizations. The Water Framework Directive refers to the periodical review and update (Article 11(3)(f), (g), (h) and (i)). The IPPC Directive requires a review of the authorization. In the Netherlands, the Environmental Management Act and the Pollution of Surface Waters Act similarly require the mandatory review of authorizations.
Article 11(5) of the Water Framework Directive requires that, where monitoring or other data indicate that the objectives are unlikely to be achieved, Member States ensure that relevant permits and authorizations are examined and reviewed.  Additional measures may be necessary in order to achieve those objectives, including, as appropriate, the establishment of stricter environmental quality standards.
The quality approach will be different since designation of functions to waters will no longer be the decisive factor for the water quality to be achieved. This does not mean that all environmental quality objectives will disappear. All waters performing a certain use should be in good condition. Member States can still designate waters performing a certain function, and for drinking water and bathing water the functional approach will be retained.





The Surface Water Directive,  Decision 77/795/EEC of 12 December 1977 Establishing a Common Procedure for the Exchange of Information on the Quality of Surface Fresh Water in the Community and Directive 79/869/EEC concerning the Methods of Measurement and Frequencies of Sampling and Analysis of Surface Water intended for the Abstraction of Drinking Water in the Member States (Measurement of Surface Water Directive​[106]​ will be repealed with effect from seven years after the date of entry into force of the Directive.





The following transitional provisions will apply in respect of the Dangerous Substances Directive:
-	the list of priority substances adopted under Article 16 of this Directive will replace the list of substances prioritized in the Commission Communication to the Council of 22 June 1982;
-	for the purposes of Article 7 of the Dangerous Substances Directive, Member States may apply the principles for the identification of pollution problems and the substances causing them, the establishment of quality standards, and the adoption of measures, laid down in the Directive;
-	the environmental objectives in Article 4 and environmental quality standards established in Annex IX and pursuant to Article 16(7), and by Member States under Annex V for substances not on the list of priority substances, and under Article 16(8) in respect of priority substances for which Community standards have not been set, will be regarded as environmental quality standards for the purposes of point 7 of Article 2 and Article 10 of the IPPC Directive;
-	where a substance on the list of priority substances adopted under Article 16 is not included in Annex VIII to the Water Framework Directive or in Annex III to the IPPC Directive, it shall be added thereto;
-	for bodies of surface water, environmental objectives established under the first river basin management plan required by the Water Framework Directive must give effect to quality standards at least as stringent as those required to implement the Dangerous Substances Directive.

xi. The Water Framework Directive: Discharges and Diffuse sources

Further to the basic measures for point sources and other significant negative effects mentioned above, I will devote some attention to the problems occurring in the context of the legislation currently in force.

- The combined approach

In the previous sections, the relationship between emission requirements and approaches to water quality has been extensively discussed. It has been examined whether the Water Framework Directive offers a sufficient level of protection of water quality policy.​[108]​ Although a number of existing directives have ceased to exist, either fully or in part, and have been replaced by less transparent norms or instruments, the answer could be in the affirmative, although subject to the following caveats.
First, the emission limit values and the environmental quality standards currently in force are not being complied with at the moment. The mere existence of these standards does therefore not in the least guarantee that the level of protection envisaged is actually attained, although Member States have the possibility to combat water pollution based on these quality standards. Established emission limit values, environmental quality norms and other directly effective provisions also grant third parties the opportunity to directly invoke the Directive.
Second, the Directive requires a level of protection that is at least as strict as the one currently applicable.
Third, the extended compliance period granted to Member States is a matter of concern. This is particularly true for the weakly developed relationship between the quality and quantity of water. For quality, this prolonged period may have advantages, as the ‘old’ standards remain applicable, and are considered obligations of result. If the Member States so desire, they can also make direct use of the new principles enshrined in the Water Framework Directive for the implementation of Article 7 of the Dangerous Substances Directive.

- Point sources, diffuse sources and the concept of ‘discharge’

The Directive uses the concept of ‘discharge’, but its starting points are the notions of water services and water pollution.
Water services are all services which, for the benefit of households, public institutions and other economic parties, provide for the:
a) abstraction, impoundment, storage, treatment and distribution of surface water or groundwater;
b) waste water collection and treatment facilities which subsequently discharge into surface water.
‘Water use’ refers to water services together with any other activity identified under Article 5 and Annex II having a significant impact on the status of water. This concept applies for the purposes of Article 1 and the economic analysis carried out pursuant to Article 5 and Annex III, point (b).
The concept of ‘discharge’ is not elaborated in the definitions enumerated in Article 2.
The Water Framework Directive does define the concepts of ‘pollutant’ and ‘pollution’, however.
‘Pollutant’ signifies any substance liable to cause pollution, in particular those listed in Annex VIII (indicative list of major pollutants, containing both black list and grey list substances). Among these are, for example, biocides, crop-protecting substances, nitrates and phosphates. These are pollutants which could also end up in surface waters through a diffuse route.
‘Pollution’ is an act, viz. the direct or indirect introduction, as a result of human activity, of substances or heat into the air, water or land which may be harmful to human health or the quality of aquatic ecosystems or terrestrial ecosystems directly depending on aquatic ecosystems, which result in damage to material property, or which impair or interfere with amenities and other legitimate uses of the environment.
In the distinction between point sources and diffuse sources the concept of ‘discharge’ is significant in the Dangerous Substances Directive. The concept of ‘discharge’ means the introduction by man, either directly or indirectly, of pollutants into the aquatic environment, as a result of which the ecosystem could be impaired. This includes all discharges from a determinable source that can be traced back to human activity. Releases of pollutants which are not directly introduced into the water but are, instead, introduced in places from where these damaging substances subsequently end up in the water, also are to be regarded as a discharge. So are releases of which it may be reasonably expected that the hazardous substances will somehow eventually end up in surface waters. 
Current Community legislation imposes requirements for discharges (from point sources) which are much stricter than those for diffuse pollutions. The Water Framework Directive does not strictly distinguish between point and diffuse sources of pollution, but encompasses both. 
The definition of pollution accords with the broad concept of ‘discharge’. The Water Framework Directive recognizes that different measures may be necessary to deal with different types of pollution. Thus, authorization is required for pollution from point sources, while this is optional for other phenomena with impacts on water quality (pollution from diffuse sources). When the concept of ‘point source’ is interpreted broadly, authorization becomes mandatory for many polluting acts. Such authorization may be substituted by general rules. 
The optional authorization for other negative impacts on water quality may give rise to confusion in the future. If this includes (… hier is iets vervallen ) impacts not covered by water services (emission of pollutants in water), it is difficult to see how an obligation to obtain authorization and emission limit values may be established for these eventualities. This would mean that the same questions arise under the Water Framework Directive as currently exist concerning the scope of the concept ‘discharge’ in the Dangerous Substances Directive.
Article 12 also concerns the issue of diffuse sources of pollution. The initial proposal for the Directive stated that, when a competent authority is faced with a situation that entails consequences for the management of the water under its control, but that falls outside its competence, it could submit this problem to the Member State and to the Commission. (… vervallen … ) One could think for example of the authorization of pesticides, agricultural policy or traffic and transport policy, which do not fall under the competence of waterauthorities. In such cases, the Commission may develop strategies for fighting water pollution (Article 16) containing recommendations for the establishment of environmental quality standards or emission limit values, for example, on the review of authorizations for crop-protecting substances and pesticides. This is consistent with the EC’s pursuit of the integration of sustainable water management in other kinds of Community policy, especially agricultural, regional and fisheries policy (point 16 of the preamble). The Water Framework Directive restricts the possibility to request the Commission to develop strategies to Member States that are unable to solve a water management problem by themselves. One example is an authorization on the basis of the Directive on Crop-Protecting Substances which also applies to other Member States (reciprocal recognition). This Directive offers Member States the possibility to authorize substances, which have already been authorized in other Member States, under stricter conditions in their own country, for example, for reasons of environmental hygiene. It is perhaps possible to request the Commission to apply this standard broadly. 
The possibility to require national authorization when a substance has already been authorized in another Member State was not included in the Biocide Products Directive. Once a substance has been authorized within the Community, the authorization will have legal effect in other Member States. It is only the instructions for use that can be modified in response to the specific circumstances prevailing in a Member State.

xii. Harmonisation of Other Policy Areas

The harmonisation of measures based on the Water Framework Directive and other Community legislation should, in my opinion, be understood to mean that if no other Community legislation is in place, Member States are under an obligation to require authorization pursuant to the Water Framework Directive in the event of pollution from a point source, and may require authorization in the event of pollution from other sources. In addition, this system of authorizations pursuant to the Water Framework Directive also applies when other Community legislation exists, but is insufficient to counter negative impacts on the condition of the water. More generally, actual improvement of surface water quality cannot merely be brought about by means of water regulations. External integration with other policy areas, such as, traffic and transport, agriculture, substances and products is necessary in order to deal with the problem of diffuse sources in particular. When insufficient account is taken of water quality norms in other policy areas, it will be impossible to tackle this problem.

xiii. Directly Effective Provisions

The Directive does not stand out for its clarity in particular due to its extensive references to many Annexes and (standards from) other directives. The Dutch government does not regard the objectives of the Water Framework Directive as obligations of result, but as obligations to perform to the best of one’s abilities. They merely require Member States at some point to bring about the ‘good status’ of surface water and groundwater. The time limit within which this has to be achieved, however, is indicated. Unless the Directive’s exception clauses apply, an obligation of result will, in my view, exist after this deadline has expired, in any event with respect to achieving good chemical status. What precisely is involved in as far as this good chemical status is concerned, is determined by the environmental quality requirements connected with the Water Framework Directive. These can be found in Article 16 (emission limit values to be established by the Commission on the basis of paragraph 4, and environmental quality requirements on the basis of paragraph 5 and in Annexes V and IX of the Directive). These quality requirements largely derive from the quality requirements already in force, which are regarded as obligations of result, while the Water Framework Directive starts from the principle that the current level of protection may not deteriorate as a result of the entry into force of the Directive, and stipulates that quality standards may not be violated.




Although the Water Framework Directive is a ‘water directive’, upon closer examination it emerges that it covers more than one policy area. This is a result of the Directive’s broad scope: quality and quantity of surface water and groundwater, but also floods and the consequences of drought are regulated. Especially environmental policy, spatial planning, agricultural and nature conservation policy and product policy will find themselves affected by this Directive in the future. The strategies, as they have been included in the Water Framework Directive, could thus contribute to external integration. 
With its river basin approach, the Water Framework Directive accords with international treaties, such as the Helsinki Convention, but can also easily be made to fit in with the Dutch water system approach. The Water Framework Directive contains some ambitious goals, but leaves Member States ample time to realize these. In addition, there is sufficient opportunity to derogate from these obligations after this 15-year period.
A large part of the current quality standards remains applicable and serves to give meaning to the concept of ‘good chemical status’. This standard will apply to all surface waters, including artificial and heavily modified water bodies. The emphasis is on the quality aspects, as it is in the present water directives. The starting point is a combined approach of point sources and diffuse sources, based on the desired water quality in combination with emission measures, as they are prescribed by the IPPC Directive, among others. In time, a large number of the current water directives will be repealed, so that it may be hoped that the Water Framework Directive will indeed bring about a higher degree of transparency and coherency of European water legislation. It will be a major challenge for the authorities to meet the obligations concerning measurements, reporting and monitoring. The Water Framework Directive leaves Member States with substantial discretion as regards the instrument they wish to employ in order to meet its objectives. However, in my view, this does not justify the view that that the objectives are obligations to perform to the best of one’s abilities. There is at least an obligation of result in respect of protected areas and the standard of good chemical status, while for the other environmental objectives it is open to debate whether the obligation involved is one to perform to the best of one’s abilities or one of result. In my view, no exceptions are allowed other than those in the Directive itself, as the case law concerning the current directives has made clear.
It should, of course, be applauded that individual aspects of water management are considered in an integrated fashion, and that the interdependence with other policy areas are expressly brought to the fore. The great ambitions expressed in the preamble and the general objectives of the Water Framework Directive are, however, not matched by the Directive’s provisions. The Directive mainly offers a foothold to Member States and governments prepared further to shape the external integration of water management. 
The Water Framework Directive goes a long way to address a number of problems arising from the current, fragmented water legislation. By opting for a combined approach of point sources and diffuse sources of pollution, whereby various instruments may be used, Member States are allowed more freedom in meeting these environmental objectives. However, this discretion harbours the risk that, eventually, a lower level of protection will be realized. It should be acknowledged, however, that this level of protection is not being realized at the moment either. The particularly long compliance periods increase the risk that authorities will be slow to take measures. Increased flexibility arguably may work to the advantage of water quality, as Member States have the possibility to select the instruments which best fit the national situation. In order to be able to realize ‘good status of surface waters’ in practice, several measures should be taken. A list of priority substances and pollutants must soon be made available. This list should allow for the facilitated incorporation of updates, so as to bring it in line with new developments. Both at European and national level the establishment of water quality standards and the actual realization of the quality approach should be tackled with alacrity. At the moment, limit values and environmental quality requirements have only been established for a small number of black list substances, and at national level water quality objectives are applicable to only certain waters and certain grey list substances. As actual reliance on these standards only becomes properly possible once they have been laid down in legislation, it is important to enact binding legal rules at national level. In the Netherlands, this could be realized by including the quality standards in Orders in Council containing quality requirements on the basis of the Environmental Management Act or the Pollution of Surface Waters Act, or by determining that if the quality standards are included in statutory plans, these standards should be duly observed when making decisions.
For the actual protection of surface waters, the designation of protected areas is especially important, as this makes it possible to achieve a higher level of protection and because there will be less reason to deviate from the general objectives. For some substances, emission limit values in an authorization or general rules will remain the most appropriate instrument. Finally, water quality policy will only be really successful to the extent that external integration with other policy areas is realized This is not to say that environmental legislation, water legislation and product legislation should be integrated into one single piece of legislation. It means that in enacting rules in one field, the quality standards applicable in the other fields should be respected.

IV. An example of the ambiguity of provisions in directives: the concept of ‘discharge’ in the Dangerous Substances Directive
 
Recently, there has been a flurry of case law concerning the question whether European legislation has been correctly implemented in Dutch law. This concerns both the implementation of the Dangerous Substances Directive and the scope of the concepts of ‘discharge’ and ‘surface waters’, and case law on the implementation of the Nitrates Directive. In this section, the case law concerning the concept of ‘discharge’ will be further examined.

A. The concept of ‘discharge’

Discussions about the scope of the concept of ‘discharge’ have ongoing for some time. The case law on the issue involves two cases concerning water pollution, the leaching of pesticides (creosote) in surface waters, and the precipitation of polluting steam on to surface waters. The Dutch Pollution of Surface Waters Act regulates the deposition in surface waters of waste, pollutants or noxious substances without a license. The Dangerous Substances Directive requires the authorization for discharges of polluting substances. This requirement has been implemented in the Pollution of Surface Waters Act, for which purpose the Act was amended in 1981 and it must be at least as broad as the authorization requirement for discharges based on the Directive, which applies to any act of pollution of surface waters from the substances listed in the Annexes to the Directive. It is, however, possible to extend the obligation to obtain authorization on the basis of the Pollution of Surface Waters Act.

B. The Legal Division in 1994: obligation to obtain authorization for leaching out pesticides in surface waters

An example of pollution of surface waters is the leaching of pesticides from posts treated with creosote that are used to shore up banks. The Rijnland High Council of Landholders was the first to have administrative enforcement notices issued to a user of such posts, as their use causes polycyclic aromatic hydrocarbons (PAHs) to leach in surface waters. PAHs appear on list I of the Dangerous Substances Directive and, hence, are black list substances. For the time being, PAHs are treated as grey list substances, as limit values have not yet been established for them. The High Council of Landholders did not intend to issue authorizations for the use of creosote in this way. In 1994, the Legal Division held that the wording of Article 1(2)(d) of the Dangerous Substances Directive ask for a broad interpretation of Article 4, paragraph 1, of the implementation decree for Article 1, paragraph 3 of the Pollution of Surface Waters Act, in the sense that only the meaning of the concept of discharge that is commonly accepted usage would apply, and that

every act, including shoring up, is covered by the concept of discharge if it causes pollutants to be introduced into surface waters.​[109]​

The concept of ‘discharge’ was interpreted broadly, which resulted in bringing the use of posts treated with creosote within the scope of the concept of discharge as contained in the Pollution of Surface Waters Act.

C. The Legal Division in 1994: obligation to obtain authorization for the deposition of pesticides in surface waters

A second example involved a company that impregnates wood with a so-called super-creosote saline solution by means of a steam fixation method. During the fixation process, steam is released which is subsequently precipitated onto nearby surface waters. This contaminated steam contains arsenic, copper and chromium. These substances appear on list II of the Annex to the Dangerous Substances Directive. This involves so-called grey list substances. This situation, too, must be considered an act for which authorization is required pursuant to the Pollution of Surface Waters Act. The Legal Division, again in 1994, held that 

it emerges from the legislative history of the Pollution of Surface Waters Act that the legislator by the phrase ‘precipitation on to surface waters’ did not only intend situations in which pollutants are introduced directly into surface waters, but also situations in which one disposes of these substances in such a place or manner that it is foreseeable according to general experience that they will end up in surface waters.

Emitting contaminated steam into the air which is then precipitated on to surface waters should therefore be considered a discharge to which the Pollution of Surface Waters Act applies, and for which authorization is required. The same is true for situations in which the steam is precipitated on to land and roofs, and is subsequently introduced into surface waters via the storm drain.​[110]​

D. The Legal Division in 1997: reference for a preliminary ruling on the scope of the concept of ‘discharge’

Whether this development in the case law is fortunate, has been subject to debate. The Legal Division also seemed to be in doubt about the line of reasoning it had chosen:​[111]​

the interpretation it accorded in its decision of 20 April 1994 (creosote) to the concept of  ‘discharge’ does not distinguish between ‘other significant sources of these substances (including multiple and diffuse sources)’ and ‘sources of discharges’ in Article 5(1) of Directive 86/280/EEC. Without further differentiation this interpretation results in the applicability of a compulsory authorization for many diffuse sources of pollution of surface waters, while these sources are not subject to the system of Community limit values or national emission standards. With diffuse sources of pollution – other than with point sources – it is not really possible to fix requirements for the emission of pollutants. The assessment of the application for an authorization will not so much constitute a reply to the question under what circumstances the authorization should be granted, but will (…) be limited to the question whether it may be asked of the person applying for authorization that he chooses an alternative which has less impact on surface waters. By expecting the person applying for authorization first to examine whether a less burdensome alternative is available, and by consequently expecting that he also actually applies this alternative when such may be reasonably asked of him, the defendants apply an additional requirement in their assessment of the application for authorization, which does not appear in Directive 76/464/EEC.

The Legal Division requested a preliminary ruling from the ECJ concerning the scope of the concept of ‘discharge’, whereby the Division’s starting point was that it would first have to be determined whether the leaching of (components) of creosote comes under ‘other significant sources (including multiple and diffuse sources)’ referred to in Article 5(1) of the Limit Values and Quality Objectives Directive. If this is indeed the case, the question arises whether a requirement of authorizations for these diffuse sources is in accordance with Article 3, opening sentence and sub 1, of the Dangerous Substances Directive, taken together with the concept of ‘discharge’ in Article 1(2)(d) of this Directive. If this were not the case, then the question would be whether Article 5(2) and Article 10 of the Dangerous SubstancesDirective 76/464 permit that at the national level such an extended meaning is accorded to the concept of ‘discharge’, that diffuse sources may be said to be covered by it as well. 

E. The ECJ in 1999: no obligation to obtain authorization for pollution from diffuse sources

The ECJ draws a clear distinction between discharges and diffuse sources:​[112]​

According to the Court: 

the concept of discharge does not cover that of diffuse sources. Other significant sources, including multiple and diffuse sources of pollution, are pollutants which, pursuant to Directive 86/280, must be reduced with the aid of programmes (41)

In its earlier case law (until 1997), the Legal Division started from the premise of an obligation pursuant to the Pollution of Surface Waters Act to obtain authorization to pollute from diffuse sources. The European Commission also believed that discharges included diffuse sources of pollution, provided that a causal link exists between the discharge and the pollution. 
The ECJ, however, held that pollution from diffuse sources is not covered by the obligation of the Dangerous Substances Directive to obtain authorization. European law thus does not require that the Pollution of Surface Waters Act contain an obligation to obtain authorization to pollute from diffuse sources.

However, the ECJ’s decision does not lead to a restriction of the obligation to obtain authorization. That is to say, the ECJ holds that the use of creosoted posts in surface waters is a discharge in the sense of the Directive, and not a diffuse source of pollution. 
This gives rise to a different way of defining the concept of ‘diffuse sources’, compared to earlier Dutch case law. It means that it must be examined, for those pollutants that were traditionally regarded as diffuse sources, whether they should be covered by the concept of ‘discharge’ as used in the Directive, and thus also by the obligation to obtain authorization.

F. The ECJ in 1999: scope of the concept of ‘discharge’ from the Dangerous Substances Directive

From the Legal Division’s 1994 case law, it follows that virtually any type of emission of pollutants must be considered a discharge for which authorization is required in the sense of the Pollution of Surface Waters Act. Nearly always, part of the pollution will at some point be precipitated on to surface waters. This may take place directly or through a storm drain of either the installation concerned or of residential or other buildings. That may mean that many activities that cause some emission into the air and are precipitated on to surface waters fall within the scope – and thereby the obligation to obtain authorization – of the Pollution of Surface Waters Act. It will not always be possible to determine in which surface waters and to what extent pollution will actually occur as a result of these activities. It may also mean that the obligation to obtain authorization extends to include emissions into the air of which the permitted nature and extent have already been regulated in an authorization pursuant to the Environmental Management Act, which in turn implements other Community rules.​[113]​

The Division ruled that the precipitation of steam clouds falls within the concept of ‘to introduce into any surface waters’, and maintained that this is the result of the implementation of the Dangerous Substances Directive. This makes the scope of the concept of discharge in the Dangerous Substances Directive relevant. If this concept should be interpreted in such a way that the Directive does not make authorization for the precipitation of steam mandatory, the question arises whether the Directive in fact leaves room for such a national obligation to obtain authorization. Article 10 of the Dangerous Substances Directive offers Member States the possibility to enact stricter regulations, but does not expressly state that a broader concept of ‘discharge’ can be used. This was another issue that caused the Division to request a preliminary ruling from the ECJ.

The question is whether the precipitation of steam on to surface waters is a discharge in the sense of the Dangerous Substances Directive, and also whether the distance at which the steam is precipitated is in any way relevant. The ECJ quickly comes to the point in this case, and first refers to Article 1(2)(d) of the Directive:​[114]​

discharge is any act by which one of the substances listed in List I or List II of the Annex is introduced into the waters referred to in paragraph 1.

The ECJ thus comes to the following conclusion:

It follows that the term ‘discharge’ in Article 1(2)(d) of Directive 76/464 must be understood as referring to any act attributable to a person by which one of the dangerous substances listed in List I or List II of the Annex to the directive is directly or indirectly introduced into the waters to which the directive applies.

According to the ECJ this means that the emission of contaminated steam into surface waters is covered by the notion of ‘discharge’. A strict interpretation of the concept would exclude relevant pollution from the system of supervision provided for, and from the restrictions of the Directive. The fact that emissions into the air are already regulated pursuant to other legislation does not distract from this, according to the Court.​[115]​ It goes on to state that:

The distance between the surface water and the place of emission of the contaminated steam is relevant only for the purpose of determining whether the pollution of the waters cannot be regarded as foreseeable according to general experience, so that the pollution is not attributable to the person causing the steam. It is not material in this respect whether the steam is first precipitated on to land and roofs and then reaches the surface water via a storm water drain. Nor is it material whether the drain in question belongs to the establishment concerned or to a third party.

With the phrase ‘foreseeable according to general experience’ the ECJ in my opinion refers to objective foresee ability.

The ECJ’s decisions seem clear, but also leave one important question unanswered. 
A logical consequence of the ECJ’s criterion is that a person who is or should be generally aware of the risk of water pollution posed by the use of certain substances, is under an obligation to apply for authorization with the competent authorities.
A problem in determining whether a certain act constitutes a discharge in the sense of the Directive might be formed by the ECJ’s additional requirement that the pollution must be attributable to the person causing it (in this case the person causing the precipitation of steam). If one takes the pollution of surface waters from certain substances as a starting point, it is not always clear to whom the pollution can be attributed. In the case, this was clear since pollutants were found in the ditch in question that had originated from the wood impregnation company. In many other cases of pollution, this will not be so obvious. In rural areas, where several farms often cause pollution of surface waters by fertilizers and pesticides, it is impossible to determine afterwards who is responsible for what part of the pollution. Similarly, in cases of multiple industrial activity in the vicinity of surface waters, even if classic point source discharges from  installations are involved, it will not always be clear precisely to which installation pollution is attributable.
The mere fact that certain acts from experience may be expected to result in pollution of surface waters, does not solve the problem of attributing a concrete case of pollution to a concrete act. When in a given area creosoted posts are routinely used to shore up banks, it is impossible to determine who is concretely responsible for what share of the pollution. The same applies to pesticides from ship coatings, propeller grease, fertilizers and crop-protecting substances. These are diffuse sources of pollution, unless an act of a person is involved which, according to general experience, foreseeably leads to water pollution. To be able to work with the ECJ’s case law in practice a further delineation of the concept of ‘discharge’ must be found. To comply with the system of the Dangerous Substances Directive, it is necessary that the pollution is attributable to a person, who must then apply for authorization, which must regulate the discharge. In order for this to be possible, ways must be found to delineate further the concept of ‘discharge’ and the concept of ‘diffuse source’. The concept of ‘discharge’ requires: the presence of a sufficiently concrete act (1), which can be attributed to a person (2), and pollutes certain surface waters (3) in a demonstrable manner (immission). Demonstrable does not mean to say that the degree of pollution must be precisely measurable (4) but the volume of the emission should be quantifiable (5). It is not always necessary that the pollution (emission) is measurable; it is also possible to establish the emission on the basis of calculations.
In my view, there is a difference between demonstrable pollution (immission), and attribution to a person. For example, precipitation of polluted steam brings about demonstrable pollution (immission). If it originates from an installation, for example, it can also be attributed to a certain person. When several installations or persons discharge the same substances in certain surface waters (different discharges stemming from point sources), demonstrable pollution (immission) will also have taken place. In the latter case, however, the pollution (immission) cannot be simply attributed to a specific party. Nonetheless, it is also possible to speak of a discharge insofar as the pollution caused (emission) is quantifiable. Quantification can take place by way of measurements or calculations.​[116]​ It follows that pollution caused by, for example, driving, flying or operating engine-propelled boats will usually fail to meet all five criteria. If, in exceptional circumstances, these criteria are met, such sources of pollution will be considered discharges, and thereby require authorization.
Speaking of `discharge’ it is necessary that there is pollution (immission), because a causal link must be present between the act and the pollution. When it is difficult to measure precisely the quantity of pollutants that are discharged (emission), or to determine the individual contribution of the source to the overall pollution (immission), this cannot, in my opinion, be sufficient reason for the act to escape the obligation to obtain authorization. 

G. The Legal Division in 2000: the precipitation of polluting steam requires authorization

The Legal Division considered the precipitation of polluted steam a discharge, namely a discharge other than by means of an installation (Article 1, paragraph 3, of the Pollution of Surface Waters Act).​[117]​ The decision concerned the question, inter alia, whether the request of an environmental organisation to the competent waterauthority in this case to measure the pollution and to halt the discharge had been justifiably denied. The Division maintained that the water control authority had been reasonable in taking this decision. Where the measuring of the – minor – pollution was concerned, it was noted that this was especially difficult, and that a calculation of the pollution could suffice. This is important for actual practice. This does not distract from the fact that the adoption of permit requirements – emission limit values that have been calculated with reference to quality objectives – can still cause problems. The Division did not find the refusal to enforce unreasonable for two reasons. First, the pollution involved had been minor. Second, pursuant to the Environmental Management Act, the Water Authority, in consultation with the municipality, was the competent authority for the authorization of the emission and precipitation of pollutants at the source. It was thereby intended to halt the discharge completely, causing the obligation to obtain authorization pursuant to the Pollution of Surface Waters Act to come to an end as well.

H. Legal Division in 2000: the leaching of pesticides requires authorization

On 2 November 2000 the Legal Division handed down a number of judgments in cases concerning the scope of the concept of ‘discharge’ and the leaching of creosote from posts used for shoring up banks.​[118]​ One judgment was rendered in the case that gave rise to the reference for a preliminary ruling. Another concerned an administrative enforcement notice in which the removal of the posts, for which no authorization had been granted, and the decontamination of the underwater sediment layer was ordered. The sediment layer had been polluted with PAHs due to the leaching process.
The Division decided that the placing of posts in surface waters impregnated with creosote is an act requiring authorization pursuant to the Pollution of Surface Waters Act. The Pollution of Surface Waters Act and Article 1, third paragraph, of its implementation decree also serve to implement the Dangerous Substances Directive. The Act and the decree are therefore interpreted in accordance with the Directive, and hence, there is an obligation to obtain authorization. So, in the end, this six-year drill did not change a thing.​[119]​

I. The Legal Division in 2001: the deposition of ammonia in surface waters does not require authorization

After this case law, the question arose whether the deposition of ammonia in surface waters should also be regarded as a discharge in the sense of the Dangerous Substances Directive, as the deposition of ammonia is very similar in character to the deposition of polluting steam. If so, the deposition of ammonia in surface waters would have to be regulated in an authorization that meets the requirements of the Dangerous Substances Directive. Authorization does not necessarily have to be based on the Pollution of Surface Waters Act, but may also find its basis in the Environmental Management Act, or the Ammonia and Livestock Farming (Interim) Act. The case law of the Legal Division has been eagerly awaited. Some of the judgments have by now been rendered and published.​[120]​ The Division has come to the conclusion that the deposition of ammonia is not a discharge in the sense of the Dangerous Substances Directive:

Article 4, paragraph 2, of the implementation decree for Article 1, paragraph 3, of the Pollution of Surface Waters Act states that the prohibition to place waste, pollutants or noxious substances in surface waters without authorization and other than by means of an installation, does not apply to the placing in surface waters of ammonia through its deposition, which could be caused by a livestock farm as referred to in Article 1, paragraph 1, under b, of the Ammonia and Livestock Farming (Interim) Act. Article 7, second paragraph, of Directive 76/464/EEC requires prior authorization for discharges of substances falling within List II, in which the emission standards for the discharge are laid down. These are calculated in accordance with the quality objectives for the waters in question. (…) The concept of discharge does not encompass pollution originating from other significant sources, including multiple and diffuse sources as referred to in Article 5 of Directive 86/280/EC. In the present case, we are dealing with an undirected emission of ammonia, a List II substance, into the air, which could be deposited in surface waters, as it could be anywhere else. Thereby the Division is of the opinion that, if surface waters are polluted from ammonia at all, given the installations’ surroundings, this will have emanated from multiple sources, either diffuse or not, such as livestock farms, leaching due to the fertilization of neighbouring farmlands, manure from livestock at pasture, local fauna, etc. It is impossible to distinguish the present livestock farm’s contribution to the entire pollution from ammonia. Therefore, no discharge in the sense of Article 7, paragraph 2, of Directive 76/464 has occurred (extra noot: zie noot 120 of:  Afdeling Bestuursrechtspraak van de Raad van State (Legal Division of the Council of State) 25 July 2001, no. 200002894/1 (Denekamp), (2002) Milieu en Recht, no. 26, with comment by Van der Meijden and Van Rijswick).

The Division did not specify whether this case concerns a diffuse source or a discharge, but held that there were multiple sources of pollution. This in itself is not a conclusive argument. The Division went on to list several other sources of pollution that are extremely diverse. ‘Manure from local fauna’ is definitely a diffuse source, as it is not preceded by any human act. ‘Leaching of fertilizers from neighbouring farmlands’, however, is a discharge, and is partly regulated by the Livestock Farming (Discharges) Decree. What ‘livestock farms’ in general must be understood to comprise is not entirely clear, and the notion of ‘manure from livestock at pasture’ seems questionable. The Division’s line of reasoning could imply that the deposition of ammonia is capable of being a discharge when there is a single livestock farm in the vicinity of surface waters whereas, if several livestock farms are located in the area, the deposition of ammonia may not be a discharge. This was not what the system of the Dangerous Substances Directive and the Limit Values and Quality Objectives Directive envisaged. It means that the greater the number of polluters in a given area, the slimmer the chances of regulating the pollution by means of an authorization. It would also be untrue to suggest that the emission and immission of ammonia are incapable of being measured or calculated. For the application of Dutch environmental legislation, it is also necessary that it be known what quantities of ammonia end up in an area sensitive to acidification. 

V. The realization of integrated and transnational water management

In this section I will analyze the principle of integration, with a view to show the 

conceptual and practical difficulties that arise in its application.

There are several policy and legal reasons to strive for integration of legislation. From a policy perspective, it is useful to view the relationships between various components of environmental legislation in their mutual contexts, so that all environmental interests can be weighed. These considerations also apply to the field of water management. Integrated legislation as opposed to recourse to different sectoral Acts has the legal advantage of recognizability, surveyability, coherence, uniformity of concepts, and consistency. Before any major legislative operations are set in motion it is necessary to be convinced of the advantages of integration,​[121]​ because legislative operations costs lots of time and money. 
In this context, a distinction may be drawn between internal integration and external integration. Internal integration concerns integration within a single policy area, and involves the consolidationof different instruments in one single Act. The protection of water quality is one element of the protection of the environment, which is often divided in protection of soil, air and water. Integrated water management, on the other hand, seeks to take note of the relationships between surface waters and groundwater, and between quality and quantity aspects. 
External integration refers to the taking into account of interests associated with one given policy area (such as the environment or water) in other policy areas. This chapter mainly deals with the inclusion of water quality interests in the sphere of the environment, spatial planning, agriculture, nature conservation policy, traffic and transport, and product policy. By way of such extensive external integration, it is hoped to reverse the disregard for water (quality) interests in other policy areas.
Although, the value of external integration is widely recognized, implementation of this principle poses significant challenges. There are a number of causes for this. First, the principle of speciality does not allow that an administrative organ takes account of interests not expressly falling within the discretion conferred upon it by a specific statute. Second, characteristics, objectives, culture and (legislative) methodology differ per policy area. This does not facilitate regard for interests derived from other policy areas. We shall discuss these aspects further below.
A number of developments with respect to integration are relevant to this contribution.(extra noot: See for example Article 6 of the EC Treaty, which ask for integration in environmental matters) Thus, extensive integration of environmental policy is now an explicit policy goal. Likewise, the further internal integration within water legislation is being discussed again. Developments within agricultural policy, concerning the use of fertilizers and pesticides, show that it is no longer possible to pursue purely sectoral solutions. The interdependence of legislation in the fields of agriculture (fertilizers and pesticides), nature conservation, water management, environmental protection, spatial planning, and traffic and transport is becoming ever more evident, also from a legal perspective. In the previous sections, this interdependence has been highlighted. In the field of planning, there is a tendency to develop integrated plans for the living environment, mainly at provincial level. At national level, for various policy areas it is attempted to take their consequences for other policy areas into consideration at a strategic level, and vice versa.​[122]​ A similar development occurs at international​[123]​ and European​[124]​ level. Here, too, the importance of external integration is recognized and it is attempted to provide a legal basis for the pursuit of such external integration. At the same time, further internal integration is attempted as well, especially in the context of European legislation. Important examples are the IPPC Directive with its integrated environmental authorization and the Water Framework Directive, which is an expression of the ambition to obtain internal coherence within water management.

i. The IPPC Directive: Internal Integration

The IPPC Directive aims to bring about an integrated approach for the regulation of environmental pollution caused by certain major installations. It can be regarded as the framework act for European legislation concerning the environment, but only in so far as where pollution from regulated installations is concerned. In tandem with the IPPC Directive, existing environmental directives remain in force. The EIA Directive – which pursues an integrated approach to environmental impacts – also remains applicable besides the IPPC Directive. The IPPC Directive requires the integrated assessment of environmental impacts on water, soil and air. This integrated assessment must be reflected in an integrated environmental authorization, containing emission limit values that are at least based on the best current techniques available, and whereby applicable environmental quality requirements must be observed. As opposed to the Dutch Environmental Management Act, the IPPC Directive does not distinguish between ground and surface waters. The European integrated environmental authorization is directed towards water protection in its entirety (in addition to protection of the soil and air). Such integrated environmental authorization does not necessarily require a single permit. It is also possible that an integrated assessment is effected in several decisions, provided that they are in full procedural and substantive accord.
The IPPC Directive aims for the integrated prevention and reduction of pollution with a view to sustainable development, but is limited to emissions from industrial installations, which is a considerable restriction. The Directive is not applicable to pollution from minor installations, or pollution caused by acts or activities that do not take place from installations and thus pay no attention to pollution from diffuse sources. In the preamble nor in the provisions of the Directive a link is forged with EC legislation in other policy areas. To the extent that other directives do enter the picture (for example, the EIA Directive and the Dangerous Substances Directive), it is stipulated that they shall remain applicable in addition to the IPPC Directive. Only the system of authorizations for discharges pursuant to the Dangerous Substances Directive is replaced by that of the IPPC Directive, which as was observed only applies to discharges from major installations. This means that the IPPC Directive brings about the possibility of one single integrated environmental authorization for the regulation of pollution from emissions, but that it does not make this mandatory. The requirements of the Directive may also be met through attunement regulations. When there is a clear preference to use an integrated environmental authorization, the IPPC Directive offers sufficient support. In this connection, it must be kept in mind that the IPPC Directive is not limited to regulating just water quality. Still, the IPPC Directive also has some limitations as to its scope, such as its focus on major installations, although, if a fully integrated national environmental authorization is opted for, the IPPC Directive does not stand in the way of the authorization applying to minor installations and to activities. The IPPC Directive also fails to devote any attention to aspects of external integration whatsoever.

ii. The Water Framework Directive: Internal and External integration

The Water Framework Directive takes the internal coherence of water management as its point of departure. It recognizes the relationships between groundwater and surface waters, and between the quantity and quality of both. This, however, receives stronger emphasis in the preamble than in the operational provisions of the Directive.
The Water Framework Directive also devotes attention to its relationships with other policy areas. In order to give substance to the external integration, regulations in other fields of policy, such as the environment, nature policy, agriculture, policy as regards substances and products, and (in the preamble only) spatial planning, are regularly referred to. The Directive contains harmonisation provisions both between directives concerning water (internal integration) and with directives in other policy areas (external integration). Thus, for example, the relationship between the current quality directives and the Water Framework Directive is regulated, but also that with the Habitat and the Nitrates Directives. 
Neither is the scope of application of the Water Framework Directive limited to a specific type of pollution: it is directed at both water pollution from point sources (regardless of the extent or type of point source) and at pollution from diffuse sources. Hence, it targets the polluting act or activity. This is in conformity with the approach in various Dutch pieces of water legislation. 
As regards the degree of the integration aimed for, a distinction can be made between integration at strategic or planning level, and integration at the level of implementing instruments. The integrated approach will be easier to realize at the planning level. River basin plans, for example, must be integrated in their design. They must also indicate areas that have been designated on the basis of directives in other policy areas.




Both the IPPC Directive and the Water Framework Directive are directives that pursue extensive internal integration. The IPPC Directive focuses on the regulation of emissions from certain major installations. Internal integration envisaged by the Water Framework Directive extends far beyond this. It concerns the quality and quantity of both surface and groundwaters, and is not limited to a specific type of pollution, applying to both pollution from point and diffuse sources. Hence, it deals with pollution caused by acts or activities. The IPPC Directive devotes no attention to external integration. The Water Framework Directive, in contrast, expressly emphasizes the importance of external integration for the sake of fulfilling the Directive’s objectives. It provides harmonization structures and instruments for the operationalization of external integration. The Water Framework Directive clearly offers a more elaborate set of instruments for the protection of surface waters than the IPPC Directive does.
It goes without saying that the obligations of both Directives have to be met. At national level, a fresh impetus for the protection of water quality will follow from the Water Framework Directive, as a manifestation of internal and external integration. 
In order to be able to protect water quality in practice, directives in other policy areas are essential. When directives in the field of pesticides, fertilizers, but also nature conservation are examined, it becomes clear that the integration of European directives as yet is imperfect. In part, this is because it is often ambiguous how directives are related. Hence, it is advisable to indicate explicitely in the directives by including harmonization structures clarifying if and how the requirements from other directives may be met. The Water Framework Directive provides an example of this.
In order to meet the quality objectives for surface waters, it is recommended that water quality objectives of directives concerning other policy areas be expressly taken into account. The Plant Protection Products Directive and the Biocide Products Directive do so to a certain degree, by referring to water quality objectives in force for surface waters which are intended for the abstraction of drinking water. In my view, other water quality objectives should also be referred to. It will not always be possible to take full account of all the water quality objectives in force, since, where pesticides directives are concerned, permission is a generic instrument which does allow for the taking into account of the actual water quality at a particular time and place. In this context, harmonization with areas designated for extra protection, for example, on the basis of the Habitat Directive, is also advisable. Similarly, the Nitrates Directive should contain a provision specifying that its implementation also serves to realize certain (water) quality standards. The practical use of the measures prescribed is thereby guided by the realization of the water quality required. For protected areas pursuant to the Habitat Directive, a provision can be included indicating that in these areas activities will easier have significant consequences for the designated areas. This can subsequently be taken into consideration in codes concerning proper agricultural conduct.

VI. Conclusion 
In this article I have given a description of current European water law and paid 

attention to some implementation problems that rise in general. Therefore a general 

overview of obligations that follow from European law are given. After describing the 

several waterdirectives with their own problems, attentions is paid to the concept of 

`discharge’as it is used in Directive 76/464. Problems that occurred implementing this 

Water Framework Directive Europe choosed for integrated waterlegislation based on 

a river bassin management approach. Some remarks are mede on the way integration 

of legislation takes place in the field of environment and waterlaw. The way to an 

integrated waterlegislation and the coordination with legislation in the field of 

environment, nature conservation and product policy still leave some problems that 

ask for a solution.


In the Water Framework Directive the point of departure is the existing relationships between water management and legislation in those fields which affect water management, such as nature management, environmental management, agricultural policy, traffic and transport policy, policy relating to the management of the sea and spatial planning. By means of an integrated, approach substance should be given to the new policy, which is geared towards transnational water management based on the river basin management approach. However, the quality of European legislation and the way in which it operates, make it extremely difficult to develop a consistent and transparent legislative framework directed at the protection of the (European) physical environment. The following problems arise:
-	there is no overarching vision encompassing European environmental legislation as a whole, which is a precondition for the Framework Directive’s objectives to be realized. This also applies to the relationship with other legislation which impacts on the environment;
-	the quality of European legislation leaves much to be desired. In particular, it is often unclear what is expected of Member States;
-	Existing legislation exhibits certain gaps hampering the realization of the Framework Directive’s objectives,  in particular regarding quantitative water management and spatial planning.
-	the relationship between directives on environmental matters is unclear, and should be improved. Steps should be taken stimulating integrated legislation.
-	the river basin management approach for transnational water management necessitates cross-border cooperation. However, no specific instruments are available for such cooperation. Current integrated water management is based primarily on various national instruments of Member States, because it relies on a territorial approach.

It may be concluded that European water management is exceptionally ambitious in its objectives, but that the means by which these ambitions can best be realized are often lacking. To date, this question has received hardly any attention. With the Water Framework Directive a first step has been taken towards increased internal integration within water management, as well as more extensive external integration with other policy areas. Nonetheless, new legislation is still being developed alongside existing legislation. There is a lack of any overarching vision as to the substance of European regulations for integrated water management, and how they should relate to legislation in other policy areas. This is also true as regards the developments in national water and environmental law.

The main question that is relevant for European Water Law now, is how Member States’ national instruments should be applied and supplemented to attain the objectives of the Water Framework Directive: integrated water management along the lines of a river basin management approach. This central question can be summarized as follows. 
A general vision for the future should be developed for the whole complex of European water and environmental legislation to effectuate the ambition of transnational and integrated water management.
Substance should be given to transnational water management which is based on the river basin management approach. River basin management almost always requires international co-operation and the application of various national instruments. Where the necessary sets of instruments are lacking, they should be developed for example, legislation relating to quantitative water management.
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